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AN ACT 

To amend the act entitled " An act to Simplify 
and Abridge the Practice, Pleadings, and Pro- 
ceedings of the Courts of this State," pas:sed 
April 12, 1848. 

Passed April 11,1849. 

The act entitled ^^ An act to simplify and abridge the 
practice, pleadings, and proceedings of the courts of this 
State," passed April 12, 1848, is hereby amended so as to 
read as follows : 



•^ ' • * 



• •• » 



To Simplify and Aferidge-t be- Practice, Pleadings, 
and proceedings.Qt^t^^'e .Courts of this State. 

Whereas, it is expcdiefit; tn^t- 1^^. p'^esent forms of actions 
and pleadings in cases at common law should be abolish- 
ed, that the distinction between legal and equitable re- 
medies should no longer continue, and that an uniform 
course of proceeding, in all cases, should be established : 
Therefore, 

The People of the State of Kew^Yorky represented in Se^ 
note and Assembly j do enact as follows : 

GENERAL DEFINITIONS AND DIVISIONS. 

Section 1. Division of remedies. 

2. Definition of an action. 

3. Definition of a special proceeding. 

4. Dirision of actions into civil and criminal. 

5. Definition of a criminal action. 

6. Definition of a civil action. 

7. Civil and criminal remedies, not merged in each other. 
S. Subjects embraced in this act. 
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Division of Section 1. Remedies in the courts of justice are divided 

remedies. 

into, 

1. Actions; 

2. Special proceedings. 

DeBuiiion § ^' -^ actiou is au ordinary proceeding in a court of 
lion" ^' justice, by which a party prosecutes another party for the 
enforcement or protection of a right, the redress or pre- 
vention of a wrong, or the punishment of a public offence. 
DeEnition § 3. Evcry othcr remedy is a special proceeding. 

of a special 

proceeding ^ 4. Actfous Bte of two kluds : 

Diviaioii of , ^, ,, 
actions in- I. ClVll ; 
to civil and 

criminal. 2. Criminal. 

Definition § 5. A Criminal action is prosecuted by the people of 
nai action, ^j^^ state, as a party, against a person charged with a pub- 
lic offence, for the punishment thereof. 
S^S'^lia" § «• Every other is a civil action. 
civuand § 7. Where the violation Qf .a j-iglU. -admits of both a 
5"m<Idres civil and criminahicji^^/^/jf'i^V^i^ the one 

jnewh is not mergad in tlieVtJier;, ; ;•:: :•;: 
subiects § 8. This act is dividQd:ioft>*4Wro parts : 

ITw^aci. The first relates toHfi^'.coWrts-dFjistice, and their juris- 

• .•:.••*••*• •••••• 

diction ; 

The second relates to civil actions commenced in the 
courts of this state, after the first day of July, 1848, except 
when otherwise provided therein, and is distributed into 
fifteen titles. The first four relate to actions in all the 
courts of the state, and the others, to actions in the su- 
preme eourt, in the county courts, in the superior court of 
the city of New- York, In the court of common pleas for 
the city and county of New- York, in the mayors' courts of 
cities, and in the recorders' courts of cities, and to appeals 
to the court of appeals, to the supreme court, to the county 
courts, and to the superior court of the city of New- York. 
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PARTI. 

OF THE COURTS OF JUSTICE, AND THEIR JURIS- 
DICTION. 

TITLE I. Of the Covus in okxbbxl. 
II. Of the Coprt of Appeals. 

III. Of the Supreme Court; Ciikhmt Courts; jled Courts of 

Oyer and Terminer. 

IV. Of the County Courts. 

V. Of the Superior Court, and Court op Common Pleas 
IN THE City of New York, and the Mayors' and 
Recorders' Courts in otmer cities. 
VI. Of the Courts of Justices of the Peace. 
VII. Of Justices' and other Inferior Courts in cities. 

TITLE L 
Of the Courts^ in General. 

Section 9. The several courts of this stRte« 
10. Their jurisdiction generally . 

^ 9. The following are the courts of justice of this state : The sever. 

1. The court ffu*th6.ti:iai Qf impeachments, thisstate.^ 

2. The court ol*;&ppe^ts. y : ; ; 

3. The supreme cgjiftw:-; : --. 

4. The circuit courtar/ --•'•*. ; "%• 

5. The courts of ojr^;^4-letpiiiier, 

6. The county courts. - - - 

7. The courts of sessions, 

8. The courts of special sessions. 

9. The surrogates' courts. 

10. The courts of justices of the peace, 

11. The superior court of the city of New- York. 

12. The court of common pleas lor the city and county 
of Nfew-York. 

13. The mayors' courts of cities. 

14. The recorders' courts of cities* 

1 5. The marine court of the city of New-York. 

16. The justices' courts in the city of New-York, 

17. The justices' courts of cities. 

18. The police courts. 



6 CODE OF PROCEDURE- 



Theirjuri*- ^ 10. Thcsc couTts shall coiitinue to exercise the juris- 
generally, dictioii HOW vested in them respectively, except as other- 
wise prescribed by this act. 

TITLE n. 

Of the Court of Appeals. 

SscnoH 11. Its jurisdiction. 

12. May reverse, affirm or modify judgment or order appealed 

from. 

13. Terms of the court. Preference of causes. 

14. Number of judges who may give judgment. 

15. Shcrifis to provide rooms, &c., for court. 

16. Court may be adjourned to places other than those desig- 
nated by law. 

itsjuriadie* § H. The couft of appeals shall have exclusive jurisdiction 

tlOll. 

to reviewj upon appeal^ every actual determination hereafter 
made at a general term, by the supreme courts or by the supe- 
rior court of the city of Jfew York^ or court of common pleas 




•«.«. 



such judgment^ to reviesa^fU/ jfQXifjfkg^iatk order involving the 
merits f and necessarily hjfetiin^* the* judgment : 

2. In an order affecting a substantial righty made in such 
action, when such order in effect determines the action, and pre- 
vents a judgment from which an appeal might be taken : 

3. In a final order, affecting a substantial right made in a 
special proceeding, or upon a summary application, in an 
action, after judgment : 

4. In an order granting a new trial, but such an appeal shall 
not be allowed in an action originally commenced in a court of 
a justice of the peace, or in the marine court of the city ofJCew- 
York, or in an assistant justices^ court of that city, or in a jus- 
tices^ court of any of the cities of this state. 

Muyrc. ^12. Thc court of appeals may reverse, affirm, or mo- 

vcrsc or * j. x ^ / / 

jlS^ilem dify the judgment or order appealed from, in whole or in 
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part, and as to any or all of the parties; and its judgment ororderap- 
shall be remitted to the court below, to be enforced ac- »»«» 
cording to law. 
6 13. There shall be four terms of (he court of appeals . in T«nn«oi 

^ "^ "^ J rr ^ the court. 

each year J to he held at the capital in the city of Albany ^ on 
the first Tuesday of January, the fourth Tuesday of March ^ 
the third Tuesday of June, and the third Tuesday of Septem" 
her, and continued for as long a period as the public interests 
may require. 

Additional terms shall he appointed and held at the same JJ^J^"'"^'' 
place hy the court when the public interest requires it. The 
court may, hy general rules, provide what causes shall have a 
preference on the calendar. 

§ 14. The concurrence of five judges is necessary to pro- Nuini>er of 

judge* wbo 

nounce a judgment. If five do not concur, the case must he ^7^"^ 
re-heard. But no more than two re-hearings shall he had^ 
and if. on the %econdre-hearing, five judges do not concur, the 
judgment shall he affirmed. 

^15. If at a term of the court of appeals, proper and sheriff, to 

provide 

convenient rooms, both for the consultation of the judges };~^^*^^ 
and the holding of the court, with furniture, attendants, 
fuel, liglits and stationery, suitable and sufficient for the 
transaction of its business, be not provided for it, in the 
place where by law the court may be held, the court may 
order the sheriff of the county to make such provision, 
and the expense incurred by him in carrying the order 
Into eflect, shall be a county charge. 

^16. The court of appeals may he held in other huildings coun may 
than those designated hy law as places for holding courts* and edioiSicc* 

other than 

at a differei,t place in the same city from that at which it is jj^^JJ^^^' 
appoirited to he held. Any one or more of the judges may ad- ^"^^ 
jourii the coir'y with the like effect as if all were present . 
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TITLE m. 

Of the Supreme Courts Circuit Courts ^ and Courts of 

Oyer and Terminer. 

Srctioh 17. Existing statntory prorisions, as to tenns and bvaineas of the 

courts repealed, and order of supreme court fixing tbe 
terms, kc, abrogated. 

18. General terms prescribed. 

19. Number of judges to give Judgment. 

20. Special terms, circuit courts, and courts of oyer and tenniner, 

prescribed. 

21 . Circuit courts and oyer and terminer beld together. 

22. Designation of times and places of holding courts ; how made. 
28. Extraordinary general and qiecial terms, and oyer and ter- 
miner; how appointed. 

24. Places of holding the courts. 

25. Publication of appointment thereof. 

26. When Judges not assigned may hold the courts. 

27. Duties of Judges as to business out of court. 

28. Rooms, (liel, kc. ; how furnished. 

Eskiiiic ^^'^' ^^^ Statutes now in force, providing for the desig- 
"lUSISL nation of the times and places of holding the general and 
SJd^Sr* special terms of the supreme court, and the circuit courts 
coortt re- aud courts ofovcr and terminer, and of the judges who shall 
S>u^em« ^^^^ ^^® same, are repealed, from and after the first day 
r«r"rJifi'cf of July, one thousand eight hundred and forty-eight ; and 
' the order of the supreme court, adopted July fourteen, one 
thousand eight hundred and forty-seven, prescribing the 
times and places of holding the general and special terms 
of the court, and the circuit courts and courts of oyer and 
terminer, during the residue of the year one thousand 
eight hundred and forty-seven and for the years one thou- 
sand eight hundred and forty-eight and one thousand eight 
hundred and forty-nine, and assigning the business and 
duties thereof to the several judges of the court is, from and 
after the first day of July, one thousand eight hundred and 
forty-eight, abrogated ; and the provisions of this title are 
substituted in place thereof. 

(General ^ ^^* ^^ leo-st four general terms of the supreme court 
lerms pre- gjj^jj ]^ jj^]^ anuually in each judicial district, and as ma- 



ffcribeU. 



ny more as the judges in such district shall appoint, at 
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sach times and places as a miyarity of the judges of such 
district shall appoint. 

§ 19. The concurrence of a migorlty of the judges hold- Namber of 
ing a general term, shall be necessary to pronounce a judg- ^^^/°^s' 
ment. If a m^ority do not concur, the case shall be re- 
heard. 

6 20. There shall be at least two terms of the ciitsuit special 

* term* cir- 

court and court of oyer and terminer held annually in each JJJJJ^S'^J 
of the counties of this state, and as many more terms there- xi^^uie^ 
of, and as many special terms as the judges of each judi-^"**^" 
dal district shall appoint therein, but at least one special 
term shall be held annually in each of said counties. Ful- 
ton and Hamilton shall be considered one county for the 
purposes of this section. 
6 21 . Circuit courts, and courts of oyer and terminer, circuit 

* * *' ^ coortt and 

shall be held at the same places, and commenced on the oJSVfer. 

_^_^^ j„__ miner held 

same day. together. 

§ 22. The governor shall, on or before the first day of Jj^r^- 
May, one thousand eight hundred and forty-eight, by ap- jjJJJIi'^ 
tM)intment in writing, designate the times and places of coui^iow 
holding the general and special terms, circuit courts, and 
-courts of oyer and terminer, and the judges by whom they 
shall be held ; which appointment shall take effect on the 
first day of July thereafter, and shall continue until the 
thirty first day of December, one thousand eight hundred 
and forty-nine. The judges of the supreme court of each 
district shall, in lil^e manner, at least one month before 
the expiration of that time, appoint the times and places 
of holding those courts for two years, conmiencing on the 
first day of January, one thousand eight hundred and fifty, 
and so on, for every two succeeding years, in their respec- 
tive districts. 

^23. The governor may also appoint extraordinary Extraortii. 

iiarv BTcnc 

general and special terms, circuit courts, and courts of ralaHd•pe- 
^ -^ ' cial terns 

oyer and terminer whenever, in his judgment, the Public jjj^ ©y^ 
good shall require it. appDhMj. 
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Places of ^ 24. The places appwited within the several count ies^ fa 
coum. holding the general and special terms^ circuit courts and court 
of oyer and terminer^ shall he those designated by statute fa 
holding county or circuit courts. If a room for holding th* 
court in such place shall not be provided by the supervisors^ i 
may be held in any room provided for that purpose^ by thi 
sheriffs as prescribed by section twenty-eight. 

General a7id special terms of the supreme or county court, 
and circuit courts and courts of oyer and terminer j may bt 
adjourned to be held on any future day^ by an entry to h 
made in the minutes of the court ; and juries may be drawn 
and summoned for an adjourned circuit or county court, or an 
adjourned court of oyer and terminer ^ and causes may be no- 
ticed for trial at an adjourned circuit or county court j in thi 
same manner as if such courts were held by original appoint- 
ment • 
Publication ^ 25. Every appointment so made, shall be immediateh 

of appoint- 

ilwioSf. transmitted to the secretary of state, who shall cause it tc 
be published in the newspaper, printed at Albany, in 
which legal notices are required to be inserted, at least 
once in each week, for three weeks before the holding oj 
any court in pursuance thereof. The expense of the pub- 
lication shall be paid out of the treasury of the state. 

When ^ 26. In case of the inability, for any cause, of a judge 

judges not 

«w»8»«j^ assigned for that purpose, to hold a special term or circuit 
the court*, court, or sit at a general term, or preside at a court ol 
oyer and terminer, any other judge may do so. 

^ 27. The judges shall at all reasonable time, when not 

Duties of ' 

buillrrM *"* c^gftg^d i» holding court, transact such other business as 

cium. ^^y be done out of court. Every proceeding commenced 

before one of the judges, in the first judicial district, may 

be continued before another, with the same effect as 11 

commenced before him. 

Room^ § 28. The supervisors of the several counties shall pro- 

fuel, Ac... . 1 ^ 

how ft r- vide the courts appointed to be held therein with room, 
attendants, fuel, lights and stationery, suitable and suffi- 
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cient for the transaction of their business- If the sui)er- 
visors neglect, the court may order the sheriff to do so ; 
and the expense incurred by him in carrying the order 
into eflTect, when certified by the court, shall be a county 
charge. 

TITLE IV. 

Of the County Courts. 

Section 29. Repeal of exiftting statutes defining their Jurisdiction. 

80. Their jurisdiction. 

81. General terms, when held. Notice to be published. 

82. Jurors, how drawn and summoned. 

^ 29. All Statutes now in force, conferring or defining f/^ijg**' 
the jurisdiction of the county courts, so far as they conflict SS^tjImr 
with this act, are repealed ; and those courts shall have uou. 
no other jurisdiction than that provided in the next sec- 
tion. But the repeal contained in this section shall not 
affect any proceedings now pending in those courts. 

§ 30. The county court has jurisdiction in the following JJSSa."'"* 
special cases^ hut has no original civil jurisdiction except in 
such cases' 

1 . Civil actions in which the relief demanded is the reco- 
very of a sum of money not exceeding Jive hundred dollars^ 
or the recovery of the possession of personal property not ex- 
ceeding in value five hundred dollars^ and in which all the 
defendants are residents of the county in which the action is 
brought at the time of its commencement: subject to the right 
of the supreme court upon special motion for good cause 
shown to remove any such action to the supreme court before 
trial. 

2. The exclusive power to review in the first instance^ a 
judgment rendered in a civil action by a justice^ s court in the 
county J or by a justices^ court in cities^ and to affirm^ revei'se 
or modify such judgment: 

3. The foreclosure or satisfaction of a mortgage^ and the 
sale of mortgaged premises situated within the county^ and 
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TITLE V. 

Of the Superior Court and Court of Common Pleas ^ in 
the city of New-York j and the Mayors* and Recor- 
ders* Courts in other cities. 

SEcnoN 83. Jurisdiction of the Courts named in this title. 

84. Court of Common Pleas fbr New- York has power to review 

judgments of the Marine and Justices' Courts. 

85. Greneral and special terms of the Superior Court and Common 

Pleas to be appointed. 

86. By whom held. 

87. Judgments where given. 

38. Concurrence of two judges necessary, 

89. GrierSj how appointed. Salaries, how fixed. 

40. Superior Court, of whom to consist. 

41 . Three justices of Superior Court to be elected. 

42. How voted for. 
48. How classified. 

44. Expiration of terms and vacancies how filled. 

45. Powers of Judges and their salaries. 

46. Terms of Superior Court and by whom held. 

47. Certain civil suits may bu transferred from the Supreme to 

the Superior Court. 

48. Jurisdiction of Superior court in such cases. 

49. Judges to bear for two years, suits transferred from Supreme 

court. 

50. Appeal to the Court of Appeals. 

51. Section 28 applied to SupKsrior Court. 

§ 33. The jurisdiction of the superior court of the city 
of New- York, of the court of common pleas for the city 
and county of New-York, of the mayors' courts of cities, 
and of the recorders' courts of cities, shall extend to the 
following actions : 

1. To the actions enumerated in section one hundred 
and twenty-three and one hundred and twenty-four, when 
the cause of action shall have arisen, or the subject of the 
action shall be situated, within those cities respectively ; 

2. To all other actions where all the defendants shall 
reside, or be personally served with the summons within 
those cities respectively, except in the case of mayors' and 
recorders' courts of cities, which courts shall only have 
jurisdiction where all the defendants shall reside within 
the cities in which such courts are respectively situated. 
The supreme court shall have power and authority to re- 
move, by order, into the said supreme court, and the same 



Their jurif' 
<liCli()U. 
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power and authority to change the place oi trial to any 
other county of this state, of any transitory action pending 
in said superior court, or court of common pleas for the 
city and county of New-York, which it would have, had 
such action been commenced in said supreme court ; such 
order for removal and for change of place of trial shall 
be made in the supreme court upon motion and on filing 
a certified copy of such order in the office of the clerk of 
the said superior court, or of the said court of common 
pleas, such cause shall be deemed to be removed into the 
supreme court, which shall proceed therein as if the same 
had originally been commenced there ; and the clerk of 
either of said courts in which such order shall be filed, 
shall forthwith deliver to the clerk of the county in which, 
by such order, the trial is ordered to be had to be filed in 
his office, all process, pleadings, and proceedings relating 
to such cause. 

3. To actions against corporations, created under the 
laws of this state, and transacting their general business, 
or keeping an office for the transaction of business, within 
those cities, respectively, or established by law therein, 
or created by or under the laws of any other state, gov- 
ernment or country, for the recovery of any debt or da- 
mages, whether liquidated or not, arising upon contract 
made, executed, or delivered within the state, or upon 
any cause of action arising therein. 

^ 34. The court of common pleas for the city and county common 
of New- York shall also have power to review the judg- JJJ^^*^-^^. 
ments of the marine court of the city of New-York, and of S^^Sr *' 

ai 'x* % j^*^i^*j marine fluid 

the justices' courts in that city. justice*^ 

courtf. 

§ 35. The superior court of the city of New- York, and Term, of 
the court of common pleas, for the city and county of coun and 

*■*•'*' common 

New- York, shall within twenty days, appoint general andgj^.ij?^^^ 
special terms of those courts respectively, and prescribe 
the duration thereof; and they may, from time to time, 
respectively, alter such appointments; and hereafter no 
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fees shall be paid for any service of a judge of either efl 
those courts. i 

n ^ 36. A general term shall be held by at least two oi 
the Judges of those courts respectively, and a special terti 
by a single judge. * 

„ Ij 37. Judgments upon appeal shall be given at tbi 

"' general term ; all otliers, at the special tenn. « 

^ 38. The concurteDce of two judges shall be necessat] 

„ to pronounce a judgment at the general term. If two di 
not concur, the appeal shall here-heard. * 

„ ^ 39. A crier shall be appointed by the superior couil 
ot the city of New-York, and by the court of common pleU 
for the city and county of New-York respectively, to hold 
his office during the pleasure of the court. He shall ra 

i. ceive a salary to be fixed by the supervisors of the ciq 

and county of New-York, and paid out of the couaQ 

treasury. ■ i 

^ 40. The superior court of the city of New-York shall 

> from the first day of May, one thousand eight hundred and 
forty-nine, consist of six justices. «i 

,,. §41. Threejustiees of such superior court, in additiol 
to the justices now holding ofhce, shall be elected by ttH 
electors of the city and county of New-York, at the annoiy 
charter election to be held in that city on the second Tuey 
day of April, one thousand eight hundred and torty-nin* 
§ 42. Such justices shall be voted for togelher on oiH 
ballot, which shall be distinct from any other ballot al 
the same election, and deposited in a separate box, marlC 
ed " superior court." The votes shall be canvassed and 
certified in the same manner as votes for the recorder 9 
the city of New-York, andacertiflcate thereof shall he files 
with the secretary of state. 

u- ^43. The justices 80 elected shall, immediately &tt» 
the votes are canvassed, be classified by lot, to be publiol] 
drawn by the register and clerk of the city and county tf 
New- York, in the presence of the mayor or recorder q 




CODE OP PROCEDURE. 



17 



tfie city of New- York, and the certificate of such drawiug 
and classification shall be signed by such register and clerk 
and by the attending mayor or recorder, and filed in the 
offices of the register and clerk. The classes shall be niim- 
bersd first, second, and third,accord!Dg to the term of ser- 
vice of each j the first class being that which has (ho 
shortest time to serve- The term of offices of each of such . 
justices shall commence on the first day of May one thou- 
sand eight hundred and forty-nine, and the term of th© 
justice of the first class shall expire on the thirty-first day 
of December, one thousand eight hundred andflfly-one; 
of the justice of the second class, on the thirty-first day of 
December, one thousand eight hundred and fifty-three; 
and of the justice of the third class, on the thirty-first day 
of December, one thousand eight hundred and fifty-five. 

^ 4t. After the rspiration nf the terms of office under F.i,.:rmiiM 
such classification, the term of ulfice of all the justices of^'^^^^ 
the superior court of the city of New- York fihall be six ^'"'* 
years ; and any vacancy occurring in the offices created 
by this title, shall be filled iu the manner prescribed for 
filling vacancies in the offices of the present justices. 

^ 45, The justices elected pursuant to this title, subject Fowe™ n 
to the provisions contained in section forty-nine, shall have '!""»'■" 
the same powers, and perform the same duties, in all re- 
—l^tects, as the present justices of such superior court, and 
Bidisll receive the same salaries payable in like manner. 

^ 46. A general term of the superior court may be held by Tern., oe 
any two of the six justices thereof, and a special term by^",";;,^ 
any one of them ; and general and special terms, one or'*'^ 
more of them, may be held at the same time. 

§ 47. All civil suits at issue at the time of the passage of c^iain &. 
this act, that from and aft^T the first of May, 1849, shall H'^'^^^ 
be pLtced upon the calendar of Ihe supreme court at any ^"'"i"' 
general or special term thereof, to be held In the city of lupcriM 
Mew- York, and which shall he iu readiness for hearing on 



CODE OF PROCEDURE. 

questions of law only, or aj-e equity cases, may by a 
der of that court oi' of the judge holdiug such special t 
be traDsfetred to the said superior court of the city of ^ 
York, and lo be heaid at the general terms thereof, heie- 
iDaiter provided for. 

(j 48. The said superior court shall have jurisdiction of 
every suit so transferred to it, and may exercise the same 

a. powers in respect to every such suit, and any proceedings 
thereto, as the supremo court might have exercised, if the 
suit had remained iu that court. 

§ 49. It shall be the special duty of the three justices to 

■• be elected under the provisions of this title and of their 

"" successor's, to devote their time and labors, for the term of 
two years, from the first of May one thousand eight hun- 
dred and forty-nine, to the hearing and determination of 
the suits transferred from the supreme court and for that 
purpose they, or any two of them, shall hold a general 
term of the said superior court, of at least two weeks in du- 
ration, in each montli of the year, except the month of 
August. 

, ^ 50. Appeals from the judgments of the superior oonit 

"' in such suits, may be taken to the court of appeals, in the 
same manner as from the judgments of the superior court 
in actions originally commenced therein. 

fg f| &1. The provisions of section twenty-elglit ol' this act, 

' shall ai^ly to the said superior court. 
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TITLE VL 

Of the Courts of Justices of the Peace. 

SBcno>52. Repeal of certain existing proyision8. 

68. Jurisdiction of these courts. 

hi. Jurisdiction in civil actions limited. 

55. Answer of title to land. 

66. Undertakiog therein. 

57. Stiit before justice to be discontinued. Oosts. 

58. Proceedingsif undertaking not given. 

59. The same. 

60. l^ew action in sapreme court ; pleadings therein. 

61 . Costs of action in supreme court. 

62. Proceedings where sereral causes of action , and answer of title' 

as to one. 

68. Docketing justices' judgments, and effect thereof. 

64. Bules injustices' coorts. 

Rule 1. The pleadings. 

2. Pleadings, hum put In. 

8. Complaint. 

4. Answer. 

5. PteadingSy what to contain. 

6. l>emttrrer. 

7. Proceedings in demurrer. 

8. Plaintiff* to prove his case, if defendant do not appear. 

9. Proceedings in action on account or instrument for the pig- 

ment of moncv only. 

10. Variance, when disregarded. 

11. Amending pleadings. 

12. Ezecntion, when issuable and retnfnable. 
18. Execution on justice's judgment docketed. 

14. Requiring party to exhibit his account. 

15. Certain provisions applicable to these courts. 

h 52. The provisions contained in sections two, three and Rn>Mi of 
fonr, of the article of the Revised Statutes, entitled « Of J2*;;j;p^ 
the jurisdiction of justices' courts," as amended by sections 
ODe and two, of the act concerning justices' courts, passed 
May 14, 1840, and the provisions contained in sections 59. 
to 66, of the same article, both inclusive, are repealed, and 
the provisions of this title substituted in place thereof. 
But this repeal shall not affect any action heretofore com- 
menced in a court of a justice af the peace. 

§ 53. Justices of the peace shall have civil jurisdiction inwio-' 
in the following actions, and no other: (^^^ 

1 . An action arising on contract for the recovery of 
money only, if the sum claimed do not exceed one hun- 
dred dollars ; 

2. An action for damages for an injury to the person, 
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or to real property, or for takingy deiainingy or injimng 
personal pro];)erty9 if the damages claimed do not exceed 
one hundred dollars; 

3. ^n action for a penalty not exceeding one hundred 
dollars. 

4. An action commenced by attachment of property, as 
now provided by statute, if the debt or damages claimed 
do not exceed one hundred dollars ; 

5. An action upon a bond, conditioned for the payment 
of money, not exceeding one hundred dollars, though the 
penalty exceed that sum, the judgment to be given for the 
sum actually due. Where the payments are to be made 
by instalments, an action may be brought for each instal- 
ment as it shall become due ; 

6. An action upon a surety bond taken by them, though 
the penalty or amount claimed exceed one hundred dol- 
lars; 

7. An action on a judgment rendered In a court of a 
justice of the peace, or of a justices' or other Inferior court 
in a city where such action is not prohibited by section 
71; 

8. To take and enter judgment on the confession of a 
defendant where the amount confessed shall not exceed 
two hundred and fifty dollars, in the manner prescribed 
by article eight, title four, chapter two, of part three of 
the Revised Statutes ; 

9. ^n action for damages for Jraud in the sale^ purchase 
or exchange of personal property if the damages claimed do 
not exceed one hundred dollars. 

jarMie- ^ ^* "^^^ ^^ justlcc of the pcacc shall have cognizance 
HSii'^"" of a civil action. 



1 . In which the people of this state are a party, ex^ 
cepting for penalties not exceeding one hundred dollars f 

2. Nor where the title to real property shall come In 
question, as provided by sections 55 to 62, both inclnsiye ; 

8. Nor of a civil action for an assault, batteiy, false 
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bnprisonmeiit, libel, slander, malicious prosecutloQ crimi- 
Bal conrersation, or seduction ; 

4. Nor of a matter of account, where the sura total of 
the accounts of both parties, proved to the satisfaction of 
the justice, shall exceed four hiiudred dollars ; 
6. Nor of an action agaiust an executor or administia* 

I lOT, as such. 

I § 55. In every action brought in a court of justice of a««'" >< 
the peace where the title to real property shall come in '"^ 
question, tlie defendant may, either with or without other 
matter of defence, set forth in bis answer, any matter 
showing that such title will come in question. Such an- 
swer shall be in writing, signed by the defendant or hia 
attorney, and delivered to the justice. The justice shall 
thereupon countersign the same, and deliv«r it to the 
platntiff. 

^ 56. M the lime of answering, the df/endant shall dt- ";^^,». 
Uver to the justice a written undertaking, executed by at least 
Me ixtfftcierU surety, and approved by the jusUce lo Ike effect ,^ 

Aal if the plaintiff shall, within thirty days thereafter, de- 
jmsite with the justice a summons and complaint in an action 
n the county court, for the same cause, the defendajU will, 
vitkin ten days after such depoiite, give an admission in 
writing of the service thereof. 

Where the defendant was arrested in the action before the 
justice, the undertaking shall further provide, thai he will at 
all times render himself amenable to the process of the court • 

during Ike pendency of Ike action, and to such as may bt 
iitued lo enforce the judgment therein. In case of failure to 
comply with the undertaking, the surely shall be liable, not 
exceeding one hundred dollars. 

^57, Upon the delivery of the undet taking to the justi4:e,p<M *-'<■•'* 
the action before him shall be discontinued, and each parly ^^'■^' 

• nAo^jKiy his own costs. The costs so paid by either parly*^"^- 
^all be allowed to ktm, if he recover costs in the action to b* 
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brought for the same cause in the county courts. If no ti 
action be brought within thirty days after the delivery of 
undertaking, the deferidant's costs before the justice may be 
covered of the plaintiff. 
^ 58. If the undertaking be not delivered to the justie*, 

H he shall have jurisdiction of the cause, and shall proceed 
therein ; nnd the defendant shall be precluded, in his (W| 
fence, from drawing the title in question. 

ne. ^ 59. If, however, it appear on the trial, from the plaiQ- 
tiff's own showing, that the title to real property is In 
question, and such title shall be disputed by the defen- 
dant, the justice shall dismiss the action, and render judg<«. 
ment against the pluintilf for the costs, 

§ 60. When a suit before a justice shall be discontinued b^ 
the delivery of an annoer and undertaking, as provided tn 
sections jifty-Jive, jifty-six and Jifly-seven,the plaintiff maif 
prosecute an action for the same cause, in the county court, 
and shall complain for the same cause of action only on u'Aidl 

■ he relied before the justice; and the answer of the defendai^i 
shall set vp the same defence only which he made before 
justice. 

«■ & 61. If the judgment in the county court he for the plain* 
tiff, he shall recover coste; if it be for the defendant, he shaU 
recover costs, except that upon a verdict he shall pay costs ta 
the plaintiff, unless the judge certify that the title fa reai 
property came in question on the trial, 

§ 62. If, in an actimi before a justice, the plaintiff Aom. 

, several causes of action, to one of which the difence of titii 

II to real property shall be interposed, and as to such cause, tl» 
defendant shall answer and deliver an undertaking, as pro- 
vided in scdions fifty-jiee and fiftysix, the justice shall dif 
continue the proceedings as to that cause, and the plaintiff mag^ 
commence another action thrrefor in the county court. As At; 
the other causes of action, the justice may continue his pf9^'M 
ceedings. 



\ 
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^ ^ 63. A Jastioe of the peace, on the demand of a party poekettmf 
in whose fiivor he shall have rendered a judgment, shall judsroeoii. 
give a transcript thereof, which may be filed and docketed ^^^^' 
in the office of the clerk of the county where the judg- . 
ment was rendered. The time of the receipt of the tran- 
script by the clerk shall be noted thereon and entered in 
the docket ; and^ from that time, the judgment shall be a 
judgment of the county court. A certified transcript of 
such judgment may be filed and docketed in the clerk's 

• 

office of any other county, and with the like effect, in 
every respect, as in the county where the judgment was 
rendered ; except that it shall be a lien, only from the 
time of filing and docketing the transcript. But no such 
judgment for a less sum than twenty-five dollars, exclu- 
sive of costs, hereafter docketed, shall be a lien upon, or 
enforced against real property. 

^ 64. The following rules shall be observed in the courts Raie«im 
of justices' of the peace : ««««»• 

r 

The pleadings in these courts are ; ju piMd. 

1. The complaint by the plain tiflFj 

2. The answer by the defendant. 

2. 

The pleadings may be oral, or in writing ; if oral the JJ5*3S 
substance of them shall be entered by the justice in his 
docket ; if in writing, they shall be filed by him, and a 
reference to them shall be made in the docket. 

The complaint shall state, in a plain and direct manner, coiiipUJ«» 
the &cts constituting the cause of action. 

4. 

r 

The answer may contain a denial of the complaint^ or Amim. 
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of any i>art thereof, and also notice in a plain and diiecf 
manner, of anj fiiets constituting a defence. 

5. 
JUSfS*^ Pleadings are not required to be in any particular form, 
but must be such, as to enable a person of common under- 
standing to know what is intended. 

6. ^ 

Either party may demur to a pleading of his adversary, 
or any part thereof, when it is not sufficiently explicit to 
enable him to understand it, or it contains no cause of ac- 
tion or defence, although it be taken as true. 

7. 

Ptoered. If thc court dccm the objection well founded, it shall 
morr^. ordcr the pleading to be amended, and, if the party reftise 
to amend, the defective pleading shall be disregarded. 

8. 
Plaintiff to In case a defendant does not appear and answer, the 

yrore hit ' 

^JJ5;,jf^- plaintiff cannot recover, without proving his case- 

MM appear. 

9. 

Prwjeed- In au actiou or defence, founded upon an account or an 

ingtin ac- 

Ji°»«* ■*'" instrument for the payment of money only, it shall be suf- 
fe^^ ficient for a party to deliver the account or instrument to 
^xcj the court, and to state, that there is due to him thereon 

mdy. 

from the adverse party a specified sum, which he claims 
to recover or set off. 

10. 

Variance, -*• varlaucc bctweeu the proof on the trial, and the alle- 
^gardJd.' gations in a pleading, shall be disregarded as immaterial, 

unless the court shall be satisfied, that the adverse party 

has been misled to his prejudice thereby. 
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11. 

The pleadings may he amended at any time before the trials Amending 
or during the trials or upon appeal^ when by such amendment 
substantial justice will be promoted. If the amendment be 
made after the joining of the issuCy and it be made to appear 
to the satisfaction of the court ^ by oath^ that an adjournment 
is necessary to the adverse party in consequence of such 
amendment^ an adjournment shall be granted. The court 
may alsoy in its discretion^ require as a condition of an 
amendment the payment of costs to the adverse party. 

12. 

Execution may be issued on a judgment heretofore orExecoUo^ 
hereafter rendered in a justice's court, at any time within abieaixi 

reiuruable. 

fire years after the rendition thereof, and shall be return- 
able sixty days from the dat^ of the same. 

13. 

If the judgment be docketed with the county clerk, the Exemiioh 
execution shall be issued by him to the sheriff of the coun-Tt^rff^t 
ty, and have the same effect, and be executed in the same 
manner as other executions and judgments of the county 
court, except as provided in section 63. 

14. 

The court may, at the joining of issue, require either Requiring 
party, at the request of the other, at that or some other cxinbit bit 

* " ' * ' account. 

specified time, to exhibit his account on demand, or state 
the nature thereof as far forth as may be in his power, 
and in case of his default preclude him from giving evi- 
dence of such parts thereof as shall not have been so ex- 
hibited or stated. 

15. 
The provisions of this act, respecting forms of action, cenain 
: parties to actions, the rules of evidence, and the times of ^u^^luo 

to theM 

commencing actions, shall apply to these courts. ^'^^ 



26 CODE OF PEOCEDURE. 

TITLE VIL 
Of Justices^ and other Inferior Courts in CitiiS. 

Cbasvur I. The marine court of the city of Kcir-Yoi4c. 

11. The juBtices' courts in the city of l)ew-York. 
III. The justices* court* of cities, 
ly. General proTiBioius. 

Chapter I. 

The Marine Court of the dty of JfeuhYork. 

Section 65. Its jurisdiction. 

usjoriadM- § 65. The marine court of the city of New-York shall 
have jurisdiction in the following cases, and no other: 

1. Inactions similar to those in which courts of josti- 
oes of the peace have jurisdiction, as provided by sectioiis 
53 and 54. 

2. In an action upon the charter or a by-law of the cor- 
poration of the city of New- York, where the penalty or 
forfeiture shall exceed twenty-five dollars, and not exceed 
one hundred dollars. 

3. In an action between a person belonging to a vessel 
in the merchant service, and the owner, master or com- 
mander thereof, demanding compensation for the perform- 
ance, or damages for the violation of a contract for servi- 
ces on board such vessel, during a voyage performed, in 
whole or in part, or intended to be performed, by such 
vessel, though the sum demanded exceed one hundred 
dollars. 

4. In an action by or against any person belonging to 
or on board of a vessel in the merchant service, for an as- 
sault and battery or false imprisonment, committed on 
board such vessel, upon the high seas, or in a place with- 
out the United States, of which the ordinary courts of law 
of this state have jurisdiction, though the damages de- 
manded exceed one hundred dollars. But nothing in tiiii 
or the last preceding subdivision of this section, ahall 
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giv6 the court power to proceed in any of the cases therein 
referred to, as a court of admiralty or maratime jurisdic- 
tion. 

Chapteb II. 
The Justices^ Courts, in the city of New-York. 

Section 66 . Their jurisdiction . 

§ 66. The assistant justices' courts in the city of New- J-^Jjj^'^ 
York, shall hereafter be styled the justices' courts in the 
city of New- York, and shall have jurisdiction in the fol- 
lowing cases : 

1. Inactions similar to those in which justices of the 
peace have jurisdiction, as provided by sections 53 and 54. 

2. In an action upon the charter or a by-law of the cor- 
poration of the city of New- York, where the penalty or 
forfeiture shall not exceed one hundred dollars. 

ff 

Chapter III. 
The Justices^ Courts of Cities. 

Section 67. Their Jarisdiction. 

^ 67. The justices' courts of cities, shall have jurisdic- Their jurir 
tion in the following cases, and no other : ^^^"^ 

1 . In actions similar to those in which justices of the 
peace have jurisdiction, as provided by sections 53 and 54. 

2. In an action upon the charter oif^ by-laws of the cor- 
porations of their respective cities, where* the penalty or 
forfeiture shall not exceed one hundred dollars. 

Chapter IV. 
General Provisions. 

SECnoN 68. Sections 55 to 64 applied to the courts embraced in this title. Section §6 

§ 68. The provisions of sections fifty-Jive to sixty-four^ both cabictoih© 

, , , courts oiD' 

inclusive, relating to forms of aciion^ to pleadings j to the times ^{j*^*? » 
of commencing actions j to the rules of evidence^ to filing and 
docketing transcripts of judgments^ to their effect^ and the 
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mode of enforcing them^ and to proceedings where title to real 
property shall come in question^ shall apply to the courts em- 
braced in this title; except that^ after the discontinuance of the 
actions in the inferior court upon an answer of title j the new 
action may be brought either in the supreme court j or in any 
other court having jurisdiction thereof^ and except also that in 
the city and county of J^ew-Yorkj a judgment for twenty fiv€ 
dollars or overj exclusive of costs^ the transcript whererfis dock- 
et ted in t/ie office of the clerk of that county shall have the 
same effect as a lien j and be enforced in the same manner as and 
be deemed a judgment of the court of common pleas for the city 
and county of Jfew-York. 
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PART II. 

OF CIVIL ACTIONS. 

TITLE I. OptdeirFobm. 

11. Op the Time of Coxmencino them. 

III. Of the Parties. 

IV. Of the Place of trial. 

y. Of the Manner of Commencing them. 
VI. Of the Pleadings. 
VII. Of the Provisional Remedies. 
VIII. Of the Trial and Judgment. 
IX. Of the Ezecotiom of the Judgment. 
X. Of the Costs. 
XI. Of Appeals. 
XII. Of the Miscellaneous Proceedings. 

XIII. Actions in Particular Cases. 

XIV. Provisions Relating to Existing Suits. 
XV. General Provisions. 

TITLE I. 

Of the Form of Civil Actions. 

Section 69. Distinction between actions at law and suits in equity, an<l 

forms of such actions and suits, abolished. 

70. Parties to an action, how designated. 

71. Actions on judgments, when and how to be brought. 

72. Feigned issues, abolished and order for trial snbstitat^d. 

6 69. The distinction between actions at law and suits Di*finctioo 

' between 

in equity, and the forms of all such actions and suits, J^^j*^** 
heretofore existing, are abolished ; and, there shall be inequitj^anj 
this state, hereafter, but one form of action, for the en-«uchac- 

' ' lioof aad 

forcement or protection of private rights and the redress J^jJi***^' 
of private wrongs, which shall be denominated a civil 
action. 

§70. In such action, the party complaining shall beParti>|ii*» 
known as the plaintiff, and the adverse party as the Jj[^<*<»i- 
defendant. 

§ 71. No action shall be brought upon a judgment ren- Ajjj^™ 
dered in any court of this state, except a court of a justice h!^^io*bJ 
of the peace, between the same parties, without leave of ^^^ ^ 
the court for good cause shown, on notice to the adverse 
party ; and no action on a judgment rendered by a justice 
of the peace, shall be brought in the same county within 
five years after its rendition, except in case of his deaths 
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resignation, incapacity to act, or removal from the county, 
or that the process was not personally served on the de- 
fendant, or on all the defendants, or in case of the death 
of some of the parties, or where the docket or record of 
such judgment is or shall have been lost or destroyed. 
Feigned u. (s 72. Fcigncd issues are abolished ; and instead thereof/ 
ujhjrf «md in the cases where the power now exists to order a feigned 
USi"**^" issue, or when a question of fact, not put in issue by the 
pleadings, is to be tried by a jury, an order for the trial 
may be made, stating, distinctly and plainly, the question 
of fact to be tried, and such order shall be the only au- 
thority necessary for a trial. 

TITLE II. 

Of the time of commencing civil actions. 

Cellptkbr I. Actions in general. 

II. Actions for the recovery of real property. 

III. Actions, other than for the recovery of real property. 

IV. General provisions. 

Chapter I. 
The time of commencing actions in general. 

Sectioiv 73. Repeal of existing limitations. 

74. Time of commencing civil actions. 

^g^^' § 73. The provisions contained in the chapter of the 
k»iiauofi«. Revised Statutes, entitled " of actions and the times of com- 
mencing them," are repealed, and the provisions of this 
title are substituted in their stead. This title shall not 
extend to actions already commenced, or to cases where 
the right of action has already accrued ; but the statutes 
now in force shall be applicable to such cases, according 
to the subject of the action, and without regard to the 
form. 

J^ for ^ 74. Civil actions can only be commenced withinthe periods 

J2{j^f prescribed in this title, after the cause of action shall fiave ae- 

cruedy except wherCj in special cases, a different limitation is 

prescribed by statute^ and in the cases mentioned in seetion 



I 
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smtntp-three. But the objection that the action wot not com- 
menctd within the time limUtd, can onhj be tuken by atinow. 



Chapter II. 

The time of commencing actions for the recovery of real 
property. 

SsoiiokTS' When tlic poopk' will not »ue, 

76. Wlieti aclioa ciinni)i bo brought by grantfp from the stiilc. 

77. When uctloos by the people or their granU^ct to lie brought 

within twonty years. 
1 1 7S. Soisb witliln twenty fcan, ivhcn ncceiiwr; in action for real 

property. 

79. Seisin niOiia twenty ye»ra, when nccetury In action or dfr- 

Icncc founded on title to or rents or real property. 

80. Action inuBt he commenced within ono year anorenCrj', or 

within twenty yean after right of entry. 

81. Possenion when resumed. Occii|tntion deemed under l^al 

title, unless adverse. 
S3. Occupatiou under written lustrumcnt or Jiidgmeut, when 

docmod adverse. 
SS. What constitutes adverse possession, under written instrument 

or Judgment. 
SI. Prcmtsesaelually occupied, under claim of title, deemed t» 

be bald adversely. 
BS. What constitutes adverse poMCSslon under ckiim of title 

not written, 
8a. Relation of landlord anil tenant , as nflbcilng adverse ' 
87. liight of possession not uffected by descent cast. 
6S. Certain disabilities excluded trom tin 



P f) 15. The people of this state will not sue any person «t™ *• 
for, or in respect to any real property, or the issues or "" ™' 
profits thereof, by reason of the right or title of the people 
to the Same unless, 

1, Such right or title shall have accrued wilhiu forty 
ytats before any action or other proceeding, for the same 
^all be coiumeace<l ; or uuiess, 

2. The people, or those from whom they ckini, shall 
have received the rents and profits of such real property, 
or of some part thereof, witliin the space of forty yeare. 

fj 76, No action shall be brought for, or in resjwct to, wh™ «., 



patent, or grants frum the people of this state, unless the siUI 
some might have been commenced by the people as herein 
specified, in case such patent or grant had not been issued 
or made. 
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{[77. When letters patent or grants of real property 
' shall have been issued or made by the people of this state, 
' and the same shall be declared void by the determination 
of a competent court, rendered upon an allegation of a 
fraudulent suggestion, or concealment, or forfeiture or mis- 
take, or ignorance of a material fact, or wrongful detaining, 
or defective title, in such case, an action for the recovery 
of the premises so conveyed, may be brought cither by the 
people of this state, or by any subsequent patentee or 
grantee of the same premises, his heirs or assigns, within 
twenty years after such determination was made ; but not 
after that period. 

ij 78. No action for the recovery of real pi-operty, or for 
the recovery of the possession thereof, shall be maintained 
. unless it appear that the plaintiff, his ancestor, predecessor 
or grantor, was seised or possessed of the premises in ques- 
tion, within twenty years before the commencement of 
siich action. 

^ 79. No cause of action or defence to an action fouud- 

ed upon the title to real property, or to rents or services 

» out of the same, shall be effectual, unless it appear that 

the person prosecuting the action, or making the defence, 

or under whose title the action is prosecuted or the defence 

is made, or the ancestor, predecessor or grantor of such 

person, was seised op possessed of the premises in question, 

within twenty years before the committing of the act in 

respect to which such action is prosecuted or defence 

made. 

^ 80. No entry upon real estate shall be deemed suf- 

■ ficient, or valid as a claim, unless an action be commenced 

n thereupon within one year after the malung of such entry, 

j^and within twenty years from tlie time when the right to 

make such entry, descended or accrued. 
" § 81. In every action for the recovery of real property, 
jj^or tlie possession thereof, the person establishing a I^al 
'"■ title to the premises, shall be presumed to have been po»- 
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sessed thereof within the time required by law ; and the uue, tmicw 
occupation of such premises by any other person, shall be 
deemed to have been under and in subordination to the 
legal title, unless it appear that such premises have been 
held and possessed adversely to such legal title, for twen- 
ty years before the commencement of such action. 

§ 82. Whenever it shall appear that the occupant, or ^^3,.^ 
those under whom he claims, entered into the possession JJiiromem 
of premises under claim of title, exclusive of any other mem^*' 
right, founding such claim upon a written instrument, as deemed ad. 
being a conveyance of the premises in question, or upon 
the decree or judgment of a competent court ; and that 
there has been a continued occupation and possession of 
the premises included in such instrument, decree or judg- 
ment, or of some part of such premises, under such claim, 
for twenty years, the premises so included shall be deem- 
ed to have been held adversely, except that where the 
premises so included consist of a tract divided into lots, 
the possession of one lot shall not be deemed a possession 
of any other lot of the same tract. 

§ 83. For the purpose of constituting an adverse posses- wbai con 
sion, by any person claiming a title founded upon a writ- ver»e pw. 
ten instrument, or a judgment or decree, land shall be^**;^'"^'^ 
deemed to have been possessed and occupied in the fol- ^£^' 
lowing cases : 

1 . Where it has been usually cultivated or improved ; 

2. Where it has been protected by a substantial inclo- 
sure; 

3. Where, although not inclosed, it has been used for 
the supply of fuel or of fencing timber, for the purposes 
of husbandry, or the ordinary use of the occupant ; 

4. Where a known farm or a single lot has been partly 
improved, the portion of such farm or lot that may have 
been left not cleared, or not enclosed according to the 
usual course and custom of the adjoining country, shall 

C 
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be deemed to have been occupied for the same length of 
time as the part improved and cultivated. 
»• ^84. Where it shall appear that there has been an 
'A actual coutinued occupation of premises, under a claim of 
I, ,„ title, exclusive of any other right, but not founded upon a 
r."^' written instrument, or a judgment or decree, the premises 
so actually occupied and no other, shall be deemed to 
have been held adversely. 
f^™- ^ 85. For the purpose of constituting an adverse posses- 
"^sion, by a person claiming title not founded upon a writ- 
' ml ten instrument, or a judgment or decree, land shall be 
deemed to have been possessed and occupied in the fol- 
lowing cases only: 

1. Where it has beea protected by a substantial enclo- 
sure; 

2. Wh<;re it has been usually cultivated or improved. 

n of J 86. Whenever the relation of landlord and tenant 

<i * * 

" shall have existed between any persons, the possession of 

!,„ the tenant shall be deemed the possession of the landlord, 
until the expiration of twenty years from the termination 
of the tenancy ; or where there has been no written lease, 
until the expiration of twenty years from the time of the 
last payment of rent; nutwithslanding that such tenant 
may have acquired another title, or may have claimed to 
hold adversely to his landlord. But such presumptions 
shall not be made after the periods herein limited, 
f ^ 87. The right of a person to the possession of any real 
;^ property, shall not be impaired or affected by a descent 
being cast in consequence of the death of a person in pos- 
session of such property. 
j^ ^ 88. If a person entitled to commence any action for 
""the recovery o( real property, or to make an entry or de- 
fence founded on the title to real property, or to rents or 
services out of the same, be at the time such title shall 
first descend or accrue either ; 
J. Within tile age of twenty-one years, or. 
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2. Insane, or, 

3. Imprisoned on a criminal charge, or in execution 
upon conviction of a criminal offence, for a term less than 
for life, or, 

4. A married woman; 

The time, during which such disability shall continue, 
shall not be deemed any portion of the time in this chap- 
ter limited for the commencement of such action, or the 
making of such entry or defence ; but such action may be 
commenced, or entry or defence made, after the period of 
twenty years, and within ten years after the disability 
shall cease, or after the death of the person entitled who 
shall die under such disability: but such action shall not 
be commenced, or entry or defence made after that period. 

Chapter III. 

The time of commencing actions other than for the re- 

covery of real property. 

Sicnoii 89. Periods of limitation prescribed. 

90. Within twenty years. 

91. Within six years. 

92. Within three years. 

93. Within two years. 

94. Within one year. 

95. When cause of action accrued, in an action upon a current ac- 

count. 

96. Actions for penalties, be, by any person who will sue, when 

to be brought. 

97. Actions for relief, not before provided for. 

98. Actions by the people, subject to the same limitation. 

^ 89. The periods prescribed in section seventy-four for f^^y^ ^^ 
the commencement of actions other than for the recovery prw?rib^. 
of real property, shall be as follows : 

^90. Within twenty years : within 

iweotjr 

1. An action upon a judgment or decree of any court of yew., 
the United States, or of any state or territory within the 
United States. 

2. An action upon a sealed instrument. 

691. Within six years : wuhin six 

yean. 

1 . An action upon a contract, obligation or liability. 
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express or implied ; excepting those mentioned in section 



3, An action upon a liability created by statute, other 
than a penality or forfeiture. 

3. An action for trespass upon real property. 

4. An action for taking, detaining or injuring any goods 
or cliattels, including actions lor the specific recovery of 
personal property. 

5. An action for criminal conversation, or for any other 
injury to the person or rights of another, not arising on 
contract, and not hereinafter enumerated. 

(i. An action fur relief, on the ground of fraud ; in ca- 
ses which heretofore were solely cognizable by the court 
of chancery; the cause of action in such case not to be 
deemed to have accrued, until the discovery by the aggriev- 
ed party, of the facts constituting the fraud. 

^ 92. Within three years : 

1 . An action against a sheriff", coroner or constable, up- 
on a liability incurred by the doing of an act in his offi- 
cial capacity, and in virtue of his office, or by the om- 
mission of an official duty ; including the non-payment of 
money collected uponan execution. But this section shall 
not apply to an action for an escape. 

2. An action upon a statute, for a penalty or forfeiture, 
where the action is given to the party aggrieved, or to 
such party and the peJDpIe of this slate, except where the 
statute imposing it prescribes a different limitation. 

1,0 ^93. Within two years: 

1. An action for libel, slander, assault, battery, or false 
imprisonment, 

2. An action U]K)n a statute, for a forfeiture or penalty 
to the people of this state. 

,,,0 ^94. Within one year : 

1. An action against a sheriff or other officer, for the 
escape of a prisoner arrested or imprisoned on civil pro- 
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^95. In an action brought to recover a balance due upon when 

* ^ * caiwe of 

a mutual, open and current account, where there have^^'f""*- 

' * ' crued in aii 

been reciprocal demands between the parties, the cause of ^a^Ji^Sii 
action shall be deemed to have accrued from the time of '*^^''""** 
the last item proved in the account on either side. 

6 96. An action upon a statute for a penalty or for- acuoiw for 
feiture, given in whole or in part to any person who will *%^f^ 
prosecute for the same, must be commenced within one^"^**"*' 
year after the commission of the offence ; and if the action 
be not commenced within the year by a private party, it 
may be commenced within two years thereafter, in behalf 
of the people of this state, by the attorney-general or the 
district attorney of the county where the offence was com- 
mitted. 

h 97. An action for relief, not hereinbefore provided for, Action for 

* ' * * relief, not 

must be commenced within ten years after the cause of Jjf^^r*^' 
action shall have accrued. 

6 98. The limitations prescribed in this chapter shall AcUont by 
apply to actions brought in the name of the people of this {^e^e 
state or for their benefit, in the same manner as to actions ^''"'^*"'''*' 
by private parties. 
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Chapter IV. 
General Provisions as to the time of commencing Actions. 



c unH^^^^^ 



I 



Sbotiok 99. 'HTien Ktion deemed to have been cnnmienceil. 

100. Exocptiun, wticrc defendaiil U out of the atatc. 

int. Exceptioni u to iwrwiiui under disiibiUtics. 

102. ProvlBJoQ wbore persoti untitled, dies bcR^re the U 

103. Id HuitB b; aliens, time oT trsr to be deducted. 
10*. ProvWiin, where judgment biwbccn rcversfd. 

1U5. Time or slay of action by ii^unution or statutory prohibition 

to be deducted. 
lOa. Disability must exist trhen right of action accrued. 
Iff7- Where two or more diMbiUtieg, limitation does uotattach, 

till all removed. 
106. Tliii title, not applicable to bills, fcc., of corporations, or to 

bank notes. 

109. 'Sot to actions againtt direclora o 

CocporntiODK or banking asaucialv 
cases proscribed. 

110. Actinowledgment or new promise must be iu wriling. 

lie.) «e- k 99- •^'> action is commenced as to each defendant when 
loim™ the summons m served on him., or on a co-defeiidanf, w'loit a 
'"■■"'■ joint contractiyr, or olherunse united in interest, tmth him. 

Jin attempt to commence an action, is deemed equivalent to 
the commencement thereof, wUhin the meaning of this title, 
when the summons is delivered, with the intent that it shall be 
actually served, to the sheriff or other officer of the county, in 
which the defendants, or one of them, usually or last resided; 
as if a corporation bedefendant, to the sheriff, or other officer 
of the county, in which such corporation was established by 
law, or where its general business was transacted, or where it 
kept an office for the transaction of business. But such an 
attempt must be followed by the first publication of the start- 
monsjor the service thereof within si:rty days. 
Kpiiou ^ ^^^- V' ^hcn the cause of action shall accrue against 
^tfti "^y person, he shall he out of the state, such action may he 
II. commenced within the terms herein respectively limited after 
the return of such person into this staler and if , after such 
cause of action shall have accrued, such person shall depart 
from and reside out of this state, the lime of his absence shall 
not be deemed or taken as any part of the time limited for the 
commencement of such action. 
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§ 101. If a person entitled to appeal or bring an action Exception 

at to per- 

mentioned in the last chapter^ except Jor a penalty or forfei- §*^?*^" 
turCj or against a sheriff or other officer for an escape^ he at ****•• 
the time the cause of action accrued^ either: 

1. Within the age of twenty-one years I or 

2. Insane; or 

3. Imprisoned on a criminal charge^ or in execution under 
the sentence of a cHminal court j for a term less than his na- 
tural life; or 

4. A married women; 

The time of such disability is not a part of the time limited 
for the commencement of the action^ except that the period 
within which the action must be brought^ can not be is.tv.ded 
more than five years by any such disability j except infancy, 
nor can it be so extended in any case longer than one year 
after the disability ceases. 

§ 102. If a person entitled to bring an action die before Provi«ion 

where poT' 

the expiration of the time limited for the commencement JJ^ ^'• 
thereof, and the cause of action survive, an action may be fSJi?*'^' 
commenced by his representatives, after the expiration of ^^'^ 
that time, and within one year from his death. If a person 
against whom an action may be brought, die before the 
expiration of the time limited for the commencement 
thereof, and the cause of action survives, an action may 
be commenced against his executors or administrator, after 
the expiration of that time, and within one year after the 
issuing of letters testamentary, or of administration. 

^103. When a person shall be an alien subject or citi-i»» »«»»«»• 
zen of a country at war with the United States, the time^™",^^^,^ 
of the continuance of the war shall not be part of the pe- ^®^"*^*^ 
riod limited for the commencement of the action. 

^ 104. If an action shall be commenced within the time provUioni 
prescribed therefor, and a judgment therein for the plain- judgmem 
tiflf be reversed on appeal, the plaintiff, or if he die and '«*'«««* 
the cause of action survive, liis heirs or representatives 
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may commence a new action within one year after the re- 
versal. 
i^ayby^m. § ^^^' When thc commencement of an action shall be 
StoIV"' stayed by injunction, or statutory prohibition, the time of 

prohibiiion '" 

lobcde- the continuance of the injunction or prohibition shall not 
be part of the time limited for the commencement of the 
action 
m"?e^t k 106. No person shall avail himself of a disability un- 
of Mtiou less it existed when his right of action accrued. 

nccrued. 

wncre ^ 107. Whcu two or more disabilities shall co-exist, at 

several dU- * ^ 

mim"beV^ ^^^ ^™® ^^^ ^^S^^ ^^ actiou accrucs, the limitation shall 
^^''^' not attach until they all be removed. 

^apSi* ^^^^' T^'^ ^*^® s^^^^ °^* ^^^^^ actions to enforce the 
hSf Ac, pajrment of bills, notes or other evidences of debt issued 
ticSrJ?*to by monied corporations, or issued or put in circulation as 

bank uolei. 

money. 
mUoiw § lO^' This title shall not aflFect actions against directors 
f?5^t,&c'or stockholders of a monied corporation, or banking asso- 
JorpSSJ. ciations, to recover a penalty or forfeiture imposed, or to 

lions or 

banki«ff as. enforce a liability created, by law: but such actions must 

sociauoiis. *' / <j I 

limiiaiion be brought within six years after the discovery, by the 
ses pre- ' aggrlcvcd party, of the facts upon which the penalty or 

forfeiture attached, or the liability was created. 

Acknow- ^ 110. No acknowledgment or promise shall be suffi- 

^omlL ^\^^^ evidence of a new or continuing contract, whereby 

Se iS to take the case out of the operation of this title, unless 

the same be contained in some writing signed by the party 

to be charged thereby; but this section shall not alter the 

effect of any payment of principal or interest. 
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TITLE III. 

Of the parties to civil actions. 

Sectiom 111. Action to be in the name of the real party in interest. 

112. Assignment of a thing in action not to prejudice a defence. 

113. Executor or trustee may sue without the persons benclicially 

interested. 

114. When married woman is party, her husband to be joined, 

except, &c. 

115. Infant to appear by guardian. 

116. Guardian, now appointed. 

117. "Who may be joined as plaintiffs. 

118. Who may be joined as defendants. 

119. Parties united in Interest, when to be joined. When one or 

more may sue or defend for the whole. 

120. Plaintitf may sue in one action the different parties to com- 

mercial paper. 

121. Action when not to abate by death, marriage, or other disa- 

bility, &c. Proceedings in such case. 

122. Court when to decide controversy, or to order other parties 

to be brought in. 

§ 111. Every action must he prosecuted in the name of the Action to 

• • 1 1 • , be in ihe 

real party in interest y except as othervnse provided in section »"me of 
one hundred and thirteen^ but this section shall not be deemcd^^^ micre«. 
to authorise the assignment of a thing in action not arising 
out of contract, 
h 112. In the case of an assignment of a thing in action, Awign- 

meiu of a 

the action by the assignee shall be without prejudice to ^''"?»"»c- 
any set-off or other defence existing at the time of or be- SefS.* * 
fore notice of the assignment 5 but this section shall not 
apply to a negotiable promissory note or bill of exchange, 
transferred in good faith, and upon good consideration, 
before due. 

§ 1 13. An executor or administrator ^ a trustee of an express Executor, 
trust* or a person expressly authorized by statute, may sue^ tru»icc, 

may sue 

unthout joining with him the person for whose benefit the ac-^^'"'*'"* 
tion is prosecuted, A trustee of an express trusty within the auercSSi!^ 
meaning of this section y shall be construed to include a person 
with whom or in whose name a contract is made for the 
benefit of another, 

6 114. When a married woman is a party y her husband^v^*n 

* "^ ' married 

must be joined with Aer, except thaty 
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woracu is a 1 . When the action concerns her separate property^ she may 

baud 'when ^Ue olonei 
to be joia- 

**• 2. When the action is between herselj and her hicsband she 

may sue or be sued alone : 

But where her husband cannot be joined with her j as herein 
provided^ she shall prosecute or defend by her next friend. 
infiuitto § 115. When an infant is a party, he must appear by 
guardian, guardian, who may be appointed by the court in which the 
action is prosecuted, or by a judge thereof, or a county 
judge. 
Guardian § 116. The guardian shall be appointed as follows: 
pointeT 1. When the infant is plaintiff'^ upon the application of 
the infant, if he be of the age of fourteen years, or if under 
that age, upon the application of his general or testamentary 
guardian, if he has any, or of a relative or friend of the in- 
fant. If made by a relative or friend of the infant, notice 
thereof must f^st be given to such guardian, if he has one, if 
he has none, then to the person with whom such infant resides ' 
3. When the infant is defendant, upon the application of 
the infant, if he be of the age of fourteen years, and apply 
within twenty days after the service of the summons. If he 
be under the age of fourteen, or neglect so to apply, then upon 
the application of any other party to the action, or of a rela- 
tive or friend of the infant, after notice of such application 
being first given to the general or testamentary guardian of 
such infant, if he has one, if he has none then to the infant 
himself if over fourteen years of age, or if under that age, to 
the person with whom such infant resides. 
^rnomay § 117. All pcrsous haviug an interest m the subject of 
piaimiflf. the action, and in obtaining the relief demanded, may be 
joined as plaintiffs, except as otherwise provided in this 
title. 
§ 118. Any person may be made a defendant, who has 

Who may 

5jj^^j2^^*» or claims an interest in the controversy, advei'se to the 
plaintiff, or who is a necessary party to a complete deter- 
mination or settlement of the questions involved therein. 
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^ no. Of the parties to the action, those who are united i>„„„ 

I tn interest must be joined as plaintiffs or defendants ; but "m-a" 

f it the consent of any one, who should have tieen joined as i"*** 

plaintifi, oannot be obtained, he may be made a defendant, 

(he reason thereof being stated in the complaint, and when 

the question is one of a common or general interest of 

Il&aity persons ; or when the parties are very numerous ^"^^ 
■nd it may be impracticable to bring them all before the rtir'aJTS." 
pDUit, one or more may sue or defend for the benefit of the 
irhole. 
§ 120. Persons severally liable upon the same obligation Ttvmia 
iDr instrument, including the parties to bills of exchangeoij""™" 
ijuid promissory notes may, all or any of them, be included J^*^,'" 
In the same action, at the option of the plaintiff, "" '"'^' 

(| 121. No action shall abate by the death, marriage or*oti™ 
other disability of a party, or by the transferor any inter- j'^^"^»> 
est therein, if ttie cause of action survive or continue. In "i'^' 2,^, 
case of death, marriage, or other disability of a party, the*"'"' 
court, OQ motion, at any time within one year thereafter, ^^^™"<^''- 
or afterwards on a supplemental complaint may allow the"''"'"' 
action to be continued by or against his representative or 
^^■iQccessor in interest. In case of any other transfer of in- 
^^Herest, the action shall be continued in the name of the 
^^^Kirigina] party ; or the court may allow the person to whom 
^^^Bie transfer is made to be substituted in the action. 
^^HF § 122. The court may dftermine any controversy ^^t^'^^Z°'^Kdc- 
the parties before if, when U can be done vnlkoid prejudice to uuvBnj'.ai 
the rights of others, or by saving their rights, but when a com- ^''.f^' 
ftelK determination of the controversy cannot be had without '™'' ""' 
the presence of other parties, the court must cause them to be 
inought in. Jind when, in an aUionfor the recovery of real 
or personal property, a person, not a party to the action, but 
having an interest in the subject thereof, makes application to 
the court, to be made a party, it may order him to be brought 
• by the proper amendment. 
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A defendant, against tohom an action is pending upon a 
contract, or for specific, real, or personal property, may ai any 
time before answer, vpon qffldavii, that a person, not a party 
to the action, and without collusion with him, makes against 
him a demand for the same debt, or propeHy, upon due notice 
to such person, and the adverse party, apply to the court for an 
order to substitute such person in his place, and discharge him 
from liability to either party 07i his depositing in court the 
amount of the debt, or delivering the property, or its value, to 
such person as the court may direct; and the court may, in its 
discretion, make the order. 

TITLE IV. 

Of the place of trial of Civil Actions. 

Section 128. Certain actions to be tried where the subject or some part 

thereof is situated. 

124. Other actions, where the cause or some part thereof arose. 

125. Other actions, according to the residence of the parties. 
12G. Action may be tried in any county unless defendant denund 

trial in proper county. 

ceriainac- M23. ActioHS fop the foUowing causcs, must be tried 

tioiis to be * Of 

luNei? oJ** ^^ ^^® county in which the subject of the action or some 
iKJnJ part thereof is situated, subject to the power of the court 
to change the place of ti'ial, in the cases provided by sta- 
tute. 

1 . For the recovery of real property or of an estate or 
interest therein, or for the determination, in any form, of 
such right or interest, and for injuries to real property : 

2. For the partition of real property : 

3. For the foreclosure of a mortgage of real property : 

4. For the recovery of personal property, distrained for 
any cause. 

othcric ^124. Actions for the following causes, must be tried 

tioiis, 

where in the county where the cause or some part thereof arose, 

cRu»e cr •' -^ ' 

fhwcof "* subject to the like power of the court, to change the place 
arose. ^^ ^^.^1 . j^ ^YiQ ^,^g^g provided by statute : 

1 . For the recovery of a penalty or forfeiture imposed 
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by statute ; except, that when it is imposed for an oflfence 
committed on a lake, river, or other stream of water situ- 
ated in two or more counties, the action may be brought in 
any county bordering on such lake, river or stream, and 
opposite to the place where the oflFence was committed : 

2. Against a public officer or person specially appoint- 
ed to execute his duties, for an act done by him in virtue 
of his office, or against a person, who by his command or 
in his aid, shall do any thing touching the duties of such 
officer. 

§ 125. In all other cases, the action shall be tried in the JjSlJI'ac.' 

county in which the pai-ties or any of them shall reside at the re.'Scifci*' 

/» 1 . . /» i» 1 " , of the par- 

commencement of the action ; or if none of the parties uc. 

shall reside in the state, the same may be tried in any 
county which the plaintiff shall designate in his com- 
plaint ; subject, however, to the power of the court to 
change the place of trial, in the cases provided by statute. 

§ 126. If the county designated for that purpose in ^f^^tflri^m 
complaint^ be not the proper county^ the action may^ notwith- tl"fcSu"-* ' 
standing^ he tried therein^ unless the defendant^ before the demaud 

trial ill pro- 

tiine for answering expire ^ demand^ in writtngy that the ^na/ per coumy. 
he had in the proper county^ and the place of trial he there- 
upon changed hy consent of parties^ or hy order of the courts 
as is provided in this section. 

The court may change the place of trial in the following 
cases ' 

1 . When the county designated for that purpose in the 
complaint is not the proper county : 

2. When there is reason to helieve that an impartial trial 
can not he had therein : 

3. When the convenience of vAtnesses and the ends of jus- 
tice would he promoted hy the change. 

When the place of trial is changed^ all other proceedings 
shall he had in the county, to which the place of trial is 
changed^ unless othermse provided hy the consent of the par- 
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ties J in writing duly filed^ or order of the courts and the pa* 
pers shall be filed or transferred accordingly. 

TITLE V. 

Of the manner of commencing Civil Actions. 

Section 127. Actions how commenced. 

128. Summons, requisites of. 

129. Notice to be inserted in certain actions. 

130. Complaint need not be served with summons. In such case 

what to be stated in summons and proceedings thereon. 

131. Defendant unreasonably defending, wnento iwiy costs- 

132. Notice of pendency of action affecting title to real property. 

133. Summons, by whom served. 

134. Summons, how served and returned. 

135. . Publication when defendant cannot be found. 

136. Preceedings when there are several defendants, and part 

only served. 

137. When service deemed made in case of publication. 

138. Service of summons how proved. 

139. When jurisdiction of action acquired. 

Aciions, 6 127. Civil actions in the courts of record of this state. 

how com- 
menced, shall be commenced by the service of a summons. 

summoiM § 128. The summons shall be subscribed by the plain- 

requidites 

"'■ tiff, or his attorney, and directed to the defendant, and 

shall require him to answer the complaint, and serve a 
copy of his answer on the person whose name is subscribed 
to the summons, at a place within the state, to be therein 
specified, in which there is a post-office, within twenty 
days after the service of the summons, exclusive of the 
day of service. 

Notice lo k 129. The plaintiff shall also insert in the summons a 

m celSi^ notice, in substance as follows : 

1. In an action, arising on contract for the recovery of 
money only, that he will take judgment for a sum speci- 
fied therein, if the defendant fail to answer the complaint, 
in twenty days after the service of tlie summons. 

2. In other actions, that if the defendant shall fail to 
answer the complaint, within twenty days after service of 
the summons, the plaintiff will apply to the court for the 
relief demanded in the complaint. 

ucediioibc § 130. ^ copy oj the complaint need not be served wUh 
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the summons* In such case, the summons must state where ^rj^ 
the complaint is or udll beJUed; and if the defendant , tM^Atni™^'^j,ca«e 
twenty days thereajtery causes notice oj appearance to 06 given, stated in 
and in person, or by attorney y demands in writing a copy of^^j^^ 
the complainty specifying a place within the state where it 
may be servedy a copy thereof musty within twenty days there^ 
afteTy be served accordinglyy and after such servicCy the de- 
fendant has twenty days to answery but only one copy need be 
served on the same attorney. 

§ 131, In the case of a defendant against whom no personal ^fl^llJj^^ 
claim is madCy the plaintiff may delivfr to such defendant unth i„J, whiu 

to pay 

the summons a notice subscribed by the plaintiff or his aitor^ c<wu. 
neyy setting forth the general object of the adiony a brief de- 
scription of the property affected by ity if it affects specific 
real or personal property y and that no personal claim is made 
against such defendanty in which case no copy of the com^ 
plaint need be served on such defendant unless within the 
time for answeringy he shally in writing, demand the same. 
If a defendanty on whom such notice is servedy unreasonably 
defend the adiony he shall pay costs to the plaintiff. 

5 132. In an action affeding the title to real property, fAc Notice of 
plaintiff at the lime of filing the complainty or at any time ^^^JJig" 
afterwardsy may file with the clerk of each county in which property, 
the property is situated a notice of the pendency of the action 
containing the names of the partieSy the object of the adion 
and a description of the property in that county affected there- 
by; and if the action be for the foreclosure of a morfgagCy 
such notice must be filed twenty days before judgment y and 
must contain the date of the mortgagCy the parties thereto and 
the time and place of recording the same. From the time of 
filing only shall the pendency of the action be construdive 
notice to a purchaser or incumbrancer of the property affected 
thereby. 
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by wK' h 133. The summons may be served by the sheriflF of 
•*''''*^' the county where the defendant may be found, or by any 
other person not a party to the action. The service shall 
be made, and the summons returned, with proof of the 
service, to the person whose name is subscribed thereto, 
with all reasonable diligence. The person subscribing 
the summons, may, at his option, by an endorsement on 
the summons, fix a time for the service thereof, and the 
service shall then be made accordingly. 
Summons, ^ 134. T/ic summons shall be served by delivering a ccpy 

bow MTV- 

eu aiiri re- thereof OS follows : 

1 . If the suit be against a corporation <j to the president or 
other head of the corporation^ secretary^ cashier^ treasurer^ a 
director (rr managing agent thereof; but such service can be 
made in respect to a foreign corporation only^ when it has pro- 
perly within this State^ or the catise of action arose therein, 

2. If against a minor under the age of fourteen years^ to 
such minor personally j and also to his father ^ mother or guar- 
dian j or if there be none within the State then to any person 
having the care and control of such minor^ or with whom he 
shall reside^ or in whose service he shall be employed. 

3. If against a pa'son judicially declared to be of unsound 
mind or incapable of conducting his own affairs in consequence 
of habitiud drunkenness^ and for whom a committee has been 
appointed^ to such committee and to the defendant personally. 

4. In all other cases to the defendant personally. 

Publication § 135. Where the person^ on whom the service (f the sum- 
fciKiant m>ons is to be made^ cannot* after due diligence^ be found within 

cmmoibe ' ^ "^ o 7 ./ 

found. ^^g StatCy and that fact appears by affidavit to the satisfaction 
of the court or a judge thereof or of the county judge of the 
county whei'e the trial is to be had^ and it in like manner ap- 
pears thai a cause of action exists against the defendant^ in 
respect to whom the service is to be made^ or that he is a proper 
party to an action relating to real property in this StatCy such 
court or judge may grant an order that the service be made by 
the publication of a summons in either of the following cases: 
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!• Where the defendant is a foreign corporaiianj has pro- 
feriy within the State^ or the cause of action arose therein; 

2. Where the defendant^ being a resident of this State^ has 
departed therefrom^ with intent to defraud his creditors^ or to 
cvdd the service of a summons^ or keeps himself concealed 
therein with the like intent; 

3. Where he is not a resident of this State, but h{LS property 
iherein^ and the action aiises on contract, and the court hc^ 
jurisdiction of the subject of the action; 

4. Where tJie subject of the action is real or personal pro- 
perty in this State, and the defendant has, or claims a lien or 
interest, actual or contingent therein, or the relief dema7ide4 
consists wholly or partly in excluding tlie defendaf^tfrom, any 
interest or lien tlierein; 

5. Where the action is for divorce, in the cases prescribed^ 
by law; 

The order must direct the publication to be made in t^ 
newspapers to be designated as most likely to give notice Un 
the person to be served, and for such length of time as may k§ 
deemed reasonable^ riot less than once a week for six weefcih 
In case of publication, the court or judge must also iireet a 
copy of the sumn^^ons and complaint to be forthwith deposite4 
in the post office, directed to the person to be served, at hi^ 
place of residence, unless it appear that such residence is nei- 
ther knoum to the party making the application, nor can wit^^ 
reasonable diligence be ascertained by him. W/ien publicatiot} 
is ordered, personal service of a copy of the summons and com- 
plaint out of the State is equivalent to publication and deposit 
in the post office^ 

TV deferidqM against whom publication is ordered or his 

r^prespUatives, on application and suffideiU cause shown^ at 

any time before judgment, must be allowed to defend the action; 

and except in an action for divorce^, the defendant, against 

whom publicaiion is ordered, or his representatives, may in 

like manner, upon good cause shewn, be allowed to defend 

after judgment, or at any time witJdn one year after notice 

D 



50 CODE OF PROCEDURE. 

thereof^ and within seven years after its rendition on such 
terms as may be just; and if the defence he successful^ and the 
judgment.^ or any part tliercof have been collected^ or other- 
wise enforced^ such restitution may thereupon be compelled as 
the court directs; but the title to property sold under such 
judgment to a purchaser in good faith shall not be thereby 
affected. And in all cases where publication is made^ the 
complaint must be first filed^ and the summons^ as published j 
must state the time and place of such fling. 
Proceed- § 136. Where the action is against two or more defendants j 

ings where , u /• 

mere are cpgid the summous is scrvcd on one or m^ore. but not on all of 

several de- ' "^ 

aft?MUt* 'A^^> ^^^ plaintiff may proceed as follows: 

oiUy acr- j^ If the action be against defendants jointly indebted upon 
contract^ he may proceed against the defendant servedy unless 
the court otherwise direct , and if he recover judgment j it may 
be entered against all the defendants thus jointly indebted^ so 
far only as that it may be enforced against the joint property 
of ally and the separate property of the defendants servedy and 
if they are subject to arrest y against the persons of the defen- 
dants served; ory 

2. If the action be against defendants severally liablcy he 
may proceed against the defendants served in the same manner 
as if they were the only dffendants; 

3. If all the defendants have been servedy judgment may be 
taken against any or either of them severally y when the plain- 
tiff would be entitled to judgmerU against such defendant or 
defendants y if the action had been against them or any of them 
alone. 

When ?cr- ^ 137. In the cases mentioned in section 135, the ser- 

vice deem- 

td moric ill vice of the summons shall be deemed complete, at the expi- 

caseofpub- ^ 

hcaiion. ration of the time prescribed by the order for publication. 
Service of k 135. Proof of the service of the summons, and of the com- 

summons, ^ »/ ./ J •> %i 

Lmvpro- p/^^yj^ q^ noticCy if anyy accompanying the same must be as 
follows: 

1. If served by the sheriffs his certificate thereof; ory 

2. If by any other person y his affidavit thereof ; or^ 
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3. In case of publication^ the affidavit of the printer^ or his 
foreman,) or principal clerk^ showing the same; and an affida- 
vit of a deposit of a copy of the summons in the post-office^ as 
required by law^ if the same shall have been deposited; or^ 

4. The written admission of the defendant. 

In case of service^ otherwise than by publication^ the certifi- 
catey affidavit or admission must state the time and place of 
the service. 

§ 139. From the time of the service of the summons in a Jj^Jcfioa' 
civil action^ or the allowance of a provisional remedy^ the ^,Srcd. 
court is deemed to have acquired jurisdiction ^ and to have 
control of all the subsequent proceedings, A voluntary ap- 
pearance of a defendant is equivalent to pei'sonal service of 
the summ^ons upon him. 

TITLE VI. 

Of the pleadings in civil actions. 

Chapter I. The complaint. 

11. The demnrrcr. 

III. The answer. 

IV. The reply. 

V. (Jeneral rules of pleading, 
yi. Mistakes in pleading and amendments. 

Chapter I. 

The complaint. 

Section 140. Forms of pleadings inconsistent with this act abolished. 

141 . First pleading to be complaint. 

142. Complamt, what to eontain. 



§ 140. All the forms of pleading heretofore existing, JlcSfn? 
inconsistent with the provisions of this act, are abolished; SSTiih' 

this act 

and hereafter, the forms of pleading in civil actions, in aboUahcd. 
courts of record, and the rules by which the sufficiency 
of the pleadings is to be determined, are modified as pre- 
scribed by this act. 

§ 141. The first pleading on the part of the plaintiff, is ^"if'S^' 
the complaint. """^p*'^* 

§ 142. The complaint shall contain : wbau?"*' 

1. The title of the cause, specifying the name of the*^°"*"" 
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court in wliicli the action is brought, the name of J 
county in which the plaintiff desires the trial to be had, 
and the names of the parties to the action, plaintiff and 
defendant ; 

2. Jl plain and concise statement of the fuels conslittiiing 
a cause oj' action without unnecessary repetition ; 

3. A demand of the relief, to which the plaintiff sup- 
poses himself entitled. If the recovery of money be de- 
manded, the amount thereof shall be stated. 



CllAPTEa II. 

The demurrer. 






S"' 



Seotion 143. Dcrendant lo dpmnr orsnsirpr. 

144. Wlientlii- litft'iiilaiit limy ilcmur. 

145. Demurrer must Bin-cify (■roiiiida ofobjecllonto 
14S. Ilow to pruo;ed it' complaint bo anienued. 
147. Ol^cctlon uot ajipeariag on complaint ma; be taken b; u- 

118. OtfjcutioTi, ntieu deamcd waived. 

^ 143. The only pleading on the part of the defendant, 
is either a demurrer or an answer. It must be served 
'within twenty days after the service of the copy of the 
complaint. 

^ 144. The defendant may demur to the complaint, when 
it shall appear upon the face thereof, either : 

1 . That the court has no jurisdiction of the person oi 
the defendant, or the subject of the action ; or, 

2. That the phiintiff has not legal capacity to sue; or, 

3. That there is another action pending between the 
game parties, for the same cause ; or, 

4. That there is a defect of parties, plaintiff or defend- 
ant; or, 

5. That several causes of action have been improperly 
imiled ; or, 

6. That the complaint docs notsfate fads sufficient to 
constitute a cause of action. 

^145. The demurrer shall distinctly specify the grounds 
of objection to the complaint. Unless it do so, it may be 
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disregarded. It may be taken to the whole complaint, or 
to any of the alleged causes of action stated therein. 

§146. If the complaint be amended, a copy thereof ^^JJ^ ^ 
mnst be served on the defendant, who must answer it bTlSSSi. 
within twenty days, or the plaintiff upon filing with the 
clerk on proof of the service, and of the defendant's om- 
mission, may proceed to obtain judgment, as provided by 
section 246, but wliere an application to the court for 
judgment is necessary, eight days notice thereof must be 
given to the defendant. 

§147. When any of the matters enumerated in section SlJ^^Sr. 
144 do not appear upon the face of the complaint, the ob- !I?c**" 



com- 



plaiut nwf 

jection may be taken by answer. ~ »»k«i 

" " •* Djr answer. 

6148. If no such objection be taken, either by demur- oi^cctko, 

when 

rer or answer, the defendant shall be deemed to have <^<»<'<^ 
waived the same, excepting only the objection to the ju- 
risdiction of the court, and the objection that the complaint 
does not state facts sufficient to constitute a cause of ac- 
tion. 

Chapter III. 

The Answer. 

Slottoir 149. Answer what to contain. 

Xbd, May set forth as many grounds of defonoe at^xift. 

151. Demurrer as to some causes of action, and answer as to 

others. 

152. Sliam defences to be stricken out. 

^ 149. The answer of the defendant must contain : wEir** 

!• A specie denial of each material allegation of the com-*^*"'^^'^ 
flaint controverted by the defendant^ according to kis knowU 
edgCy information or belief or of any knowledge or informA- 
tian thereof sufficient to form a belief. 

2. Jl plain and concise statement of any new matter ccnsti- 
tuting a defence or set-off without unnecessary repetition. 

^150. The defendant may set forth by answer, as many ^[JJ*** 
defences as he shall have. They shall each be separately S^Sdaor 
stated^ and refer to the causes of action wliich they are in- "^"^ ** 
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tended to answer, in any manner by which they may be 

intelligibly distinguished. 
Mto^iS^e ^151. The defendant may demur to one or more of sev- 
Mu^, uMi eral causes of action stated in the complaint, and answer 

to answer ^, . , 

«A to oih- the residue. 

era. 

Sham dc- k ^ ^^' Sham and irrelevant answers and defences may be 
•trickeu stHcketi out 071 moHon and upon such terms as the court may 



out. 



in their discretion impose. 



Chapter IV. 
The Reply. 

Section 153. Reply, when to be put in, and what to contain. 

1.54. When defendant may move for judgment upon an answer. 
156. Demurrer to reply. 

whwTtobc § 153. When the answer contains nevo matt&r constituting 
whaiu)"*** defence or set off-the plaintiff may ^ within twenty days^ reply 
to such new matter^ denying specifically each allegation con- 
troverted by him^ according to his knowledge^ information or 
belief or any knowledge or information thereof sufficient to 
form a belief ; and he may allege^ in a plain and concise manner 
without unnecessary repetition^ any new matter ^ not inconsist- 
ent with the complaint y constituting a defence to such new 
matter in the answer ; (w he may demur to the same for in- 
sufficiency y stating in his demurrer the grounds thereof ; and 
the plaintiff may demur to one or more of several defences 
and set off-set up in the answer and reply to the residue, 
J^^ § 154. If the answer contain a statement of new matter 
2I?JJdJ7* constituting a defence, and the plaintiflf fail to reply or 
aSwer.'^ dcmur thereto within the time prescribed by law, the de- 
fendant may move on a notice of not less than ten days 
for such judgment, as he is entitled to upon such state- 
ment, and if the case require it, a writ of inquiry of da- 
mages may be issued. 
Bemnrrw ^ 155. If a reply of the plaintififto any defence set up 
by the answer of the defendant be insuflBicient, the defend- 
ant may demur thereto, and shall state the grounds thereof. 
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Chapter V. 

General Rides of Pleading. 

SccnoM 156. No pleading but complaint, answer, reply and demarrers. 

157. Verification of pleadings. 

158. How to 8tate an account in pleading. 
169. Pleadings to be liberally construed. 

160. Irrelevant or redundant matter to be stricken out. 

161. Judgments how to be pleaded. 

162. Conditions precedent, how to be pleaded. 
168. Private statutes, how to be pleaded. 

164. Libel and slander, how stated in complaint. 

165. Answer in such cases. 

166. In actions to recover property distrained for damage, answer 

need not set forth title. 

167. What causes of action may be joined in the same action. 

168. Allegation not denied ; when to be deemed true. 

§ 156. Every pleading in a court of record must be sub-^^^!^ 
scribed by the party ^ or his attorney, and when any pleading SS^e^re 

ply and dc • 

is verified^ every subsequent pleading, except a demurrer^ mamu. 
must be verified also. 

^ 1 57. The verification must be to the effect, that the same is verifioa 
true to the knowledge of the person making it except as to p^^^^^h^- 
those matters stated on information and belief and as to those 
matters he believes it to be true, and must be by the affidavit 
of the party, or if there be several parties united in interest^ 
and pleading together*, by one at least of such parties ac- 
quainted with the facts, if such party be within the county 
where the attorney resides, and capable of making the affida- 
vit. The affidavit may also be made by the agent or attorney^ 
if the action or defence be founded upon a written instrum^ent 
for the payment of money only, and such instrument be in the 
possession of the agent or attorney, or if all the material al- 
legations of the pleading be within the personal knowledge of 
the agent or attorney. When the pleading is verified by any 
other person than the party, he shall set forth in the affidavit 
his knowledge, or the grounds of his belief on the subject, and 
the reasons why it is not made by the party. When a corpo- 
ration is a party, the verification may be made by any officer 
thereof ; and when the state or any officer thereof in its be- 
half is a party, the verification may be made by any person 
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acquainted vnth tke facfs. The vcrijlcafion moy he omitUi 
when an admusicn of the titith of the allegation might sub- 
ject the party to prosecution for felony, t^nd no pleading 
can be used in a criminal jiroseculion against (he party, at 
proof of a fact admitted or alleged in such pleading. 
n™iii ^ 158. It shall not be necessary for a party to set forth in 

rouiM, in a pleading, the items of an account therein alleged ; lul he 
shall deliver to the adverse -party, within ten days after a de- 
mand thereof in vrriting, a copy nf the account, which if the 
pleading is verified, mtist be verified by his own oath, or that 
of his agent or attorney, if within the personal knowledge of 
such agent or attorney, to the effect that he bflicres it to be 
true, or be precluded from giving evidence thereof. The 
court, or a judge thereof, or a county judge, may order a 
further account when the one delivered is defective, and thr 
court may in all cases order a bill of particulars of the claim 
of either party to be furnished. 
piudinn ^ 159. Id thc constructioD of a pleading, for the pw- 
•ujMi.- pose of determining its efi'ect, its allegations shall he llber- 
ally construed, with a view of suhstnntial justice belwMU 
the parties. 
imievuH ^ 160. If irrelevant or redundant matter be Inserted in 
jLnuimiiof.a pleading, it may be stricken out, on motion of any i>cr- 
'"'"'■ son aggrieved thereby. And when the allegations of r 
pleading are so indefinite or imeertain that the precise 
nature of the charge or defence is not apjiarcnt, the court 
may require the pleading to be made definite and certain, 
by amendment. 
jnjgnmt §161. In pleading a judgment, or otlier determination 
puiw. of a Court, or officer of sjieeial jurisdiction, it shall not bfc 
necessary to state the facts conferring jurisdiction, but 
such judgment or determination may be stated to have 
been duly given or made. If such allegation be contro- 
verted, thc party pleading shall be Twund to establish on 
the trial, thc facts conferring juristliction. 
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^ 162. tn pleading the performance of conditions prcce- condiiiona 
dent in a contract^ it shall not be necessary to state the facts j ^^l^^ 
showing such performance ; hut it may be stated generally^ 
that the party duly performed all the conditions on his part ; 
and if such allegation be controverted^ the party pleading 
shall be bound to establish on the trial j the facts shotcing such 
performance. In an action or defence ^ founded upon an in- 
strument ^ for the payment of money only^ it sJiall be sufficient 
for a party to give a copy of the instrument^ and to state 
that there is due to him thereon from the adverse party a spe- 
c^cd sum which he claims, 

§ 163. In pleading a private statute, or a right derived P"v«te 
therefrom, it shall be sufficient to refer to such statute, ^^JJ^I^*^*** 
bj its title and the day of its passage, and the court shall 
thereupon take judicial notice thereof. 

% 164. In an action for libel or slander, it shall not be J,'i';;f^"J''' 
necessaiy to state in the complaint, any extrinsic facts, for hrcomr**^ 
the purpose of showing the application to the plaintiff, of 
the defamatory matter out of which the cause of action 
arose ; but it shall be sufficient to state generally, that the 
same was published or spoken concerning the plaintiff, 
and if such allegation be controverted, the plaintiff shall 
be bound to establish, on trial, that it was so published or 
spoken. 

\ 165. In the actions mentioned in the last section, the Aivwer in 
defendant may, in his answer, allege both the truth of the '"^ *^°**** 
matter chained as defamatory, and any mitigating circum- 
stances, to reduce the amount of damages ; and whether 
he prove the justification or not, he may give in evidence 
the mitigating circumstances. 

% 166. In an action to recover the possession of property Jn ^^^^ 

• * •*■*•' to recover 

distrained doing damage, an answer that the defendant or JI^^^J^ 
person by whose command he acted, was lawfully pos- SlgweT^' 
sessed of the real property upon which the distress was f«»rih ui© 
made, and that the property distrained was at the time 
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doing damage thereon, shall be good, without setting forth 
the title to such real property. 
What § 167. The plaintiff may unite several causes of action 

rause« of, i.i -i-ii. j* 

action may m thc samc complaiut where they all arise out of: 

be joined iu 

acu^™** 1 . Contract, express or implied ; or 

2. Injuries with or without force, to the person ; or 

3. Injuries with or without force, to property ; or 

4. Injuries to character ; or 

5. Claims to recover real property, with or without da- 
mages, for withholding thereof, and the rents and profits 
of the same ; or 

6. Claims to recover personal property, with or without 
damages for the withholding thereof; or 

7. Claims against a trustee, by virtue of a contract, or 
by operation of law. 

But the causes of action, so united, must all belong to 
one only of these classes, and must aflfect all the parties 
to the action, and not require different places of trial, and 
must be separately stated. 
Aiicjaiion ^168. Evcry material allegation of the complaint, not 
dl^meJT ^ specifically controverted by the answer, as prescribed in 
section 149 ; and every material allegation of new matter 
in the answer, not specifically controverted by the reply, 
as prescribed in section 153, shall, for the purposes of the 
action, be taken as true. But the allegation of new mat- 
ter in a reply, shall not in any respect conclude the de- 
fendant, who may on the trial countervail it by pioofi, 
either in direct denial or by way of avoidance. 



irue. 
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Chapter VI. 

Mistakes in Pleading, and Amendments. 

Sectiok 169. Material variances, how provided for. 

170. Immaterial varianceSj how provided for. 

171. What to be deemed a variance. 

172. Amendments of course. 
178. Amendments by the court. 

174. Amendment, after demurrer. 

175. Suing a party by a fictitious name, when allowed. 

176. No error or defect to be regarded, unless it affect substantial 

rights. 

177. Supplemental complaint, answer and reply. 

§ 169. No variance between the allegation in a Pleading j^^^^^ 
and the proof, shall be deemed material, unless it havehSS^p^'.- 
actually misled the adverse party, to his prejudice, In ^' 
maintaining his action or defence, upon the merits. When- 
ever it shall be alleged, that a party has been so misled, 
that fact shall be proved to the satisfaction of the court, 
and in what respect he has been misled ; and thereupon 
the court may order the pleading to be amended, upon 
such terms as shall be just. 

6 170. Where the variance is not material, as provided immaterial 

■ ' * variaiueA, 

in the last section, the court may direct the fact to be found JSTrS^'''* 
according to the evidence, or may order an immediate 
amendment, without costs. 
6171. Where, however, the allegation of the cause of what to •»© 

' ' ' " deemed a 

action or defence to which the proof is directed is unprov- ^^*™°««- 
ed, not in some particular or particulars only, but in its 
entiri^ scope and meaning, it shall not be deemed a case of 
variance, within the last two sections, but a failure of 
proof. 

§ 172. ^%y pleading may be once amended by the party of AmemH 

menis ol 

eoursey unlhmtt costs, and vdthout prejudice to the proceedings cour*c. 
already had, at any time before the period for answering it 
expires, or, it can be so amended at any time within twenty 
days after the service of the answer or demurrer to such pleads 
ing unless it be made to appear to the court that it was done 
for the purposes of delay and the plaintiff or defendant will 



60 CODE OF PROCEDURE. 

thereby lose the benefit of a circuit or term for which the cause is 
or may be noticed, and if it appear to the court that such amend* 
ment was made for such purpose the same may be stricken 
out and such terms imposed as to the court may seem just. 
In such case a copy of the amended pleading must be served 
on the adverse party. Jifler the decision of a demurrer, either 
at a general or special term, the court may, in its discretion, 
if it appear that the demurrer ivas interposed in good faith, 
allow the parly to plead over upon such terms as may be just. 
If the demurrer be allowed for the cause mentioned in the 

fifth subdivision of section one hundred and forty-four, the 
court may, in its discretion, and upon such terms as may be 

just, order the action to be divided into as many actions as 
may be necessary to the proper determination (f the cmuses 
of action therein mentioned. 

mSTuTb ^ ^'^" '^^^ court may^ before or after judgment y in fur- 
ihe court, ff^^^ancc ofjusticc^ and on such terms as may beproper^ amend 
any pleading or proceedings by adding or striking out the name 
of any party ^ or by correcting a mistake in the name of a party 
or a mistake in any other respect ^ or by inserting other alle- 
gations material to the case^ when the amendment does not 
change substantially the claim or defence by conforming the 
pleading or proceeding to the facts proved, 
Amend- f 174. The court may likewise, in its discretion, and upon 
demurrer. ^^^ tcrms OS may be just J allow an answer or reply to be 
made or other act to be done after the time limited by this actj 
or by an order enlarge such time; and may also^ in its discre- 
tion^ and upon such terms as may be just ^ at any time within 
one year after notice thereof relieve a party from a judgment j 
order J or other proceedings taken against him through his mis- 
take^ inadvertence, surprise^ or excusable neglect: and may 
supply an omission in any proceeding ; and whenever any pro* 
ceeding taken by a party fails to conform in any respect to the 
provisions of this code^ the court may in like manner and upon 
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like termSy permit an amendment of such proceedings so as to Suing a 
make it conformable thereto. ^me^ 

^ 175. When the plaintiflf shall be ignorant of the name ulJ.'i.*** 
of a defendant, such defendant may be designated in any 
pleading or proceeding, by any name ; and when his true 
name shall be discovered, the pleading or proceeding may ^^^J^^J^ 
be amended accordingly. m^u^. 

§ 176. The court shall, in every stage of an action, dis-»iJniSi 

rigLtt. 

regard any error, or defect in the pleadings or proceedings, 
which shall not aflfect the substantial rights of the adverse 
party; and no judgment shall be reversed or aflfected by S"pp>c- 
reason of such error or defect. complaiu^ 

answer gr 

^ 177. The plaintiff and defendant respectively, may be '*^^* 
allowed, on motion, to make a supplemental complaint, 
answer or reply, alleging facts material to the case, occur- 
ring after the former complaint, answer or reply, or of 
which the party was ignorant when his former pleading 
was made. 



62 CODE OF PROCEDURE. 

TITLE VII. 

Of the Provisional remedies in civil actions. 

Chapter I. Arrest and bail. 

II. Claim and delivery of personal property. 

III. Injunction. 

IV. Attachment. 

V. Provisional remedies. 

Chapter I. 
Arrest and bail. 

Section 178. No person to be arrested, cxc<»pt as prescribed by this act. 

179. Cases in which defendant may he arrested. 

180. Order for arrest, by whom made. 

181 . Affidavit to obtain order. To what actions this chapter ap- 

plicable, 

182. Security by plaintiff, before order for arrest. 

183. Order, when made and its form. 

184. Affidavit and order to be delivered to sheriff, and copy to 

defendants. 

1 85. Arrest , how made . 

186. Defendant to be discharged on bail or deposit. 

187. Bail, how given. 

188 ) 

igq' ( Surrender of defendant. 

190. Bail, how proceeded against. 

191. Bail, how exonerated. 

192. Delivery of undertaking to plaintiff, and its acceptance or 

rejection by him. 

193. Notice of justification. New undertaking, if other bail. 

194. Qualifications of bail. 

195 ) 

196 V •'^ustification and allowance of bail. 

197. Deposite of money with sheriff. 

198. Payment of money into court by sheriff. 

199. Substituting bail for deposite. 

200. Money deposited how applied, or disposed of. 

201 . Sheriff, when liable as bail ; and his discharge from liability. 

202. Proceedings on judgment against sheriff. 
20;^. Bail liable to sheriff. 

204. Motion to vacate order of arrest, or reduce bail. 

205. Affidavits on motion. 

No person ^ 178. No person shall be arrested in a civil action ex- 

to br ar- * -^ 

7Jp(^ p^'rel ^^P^ ^^ prescribed by this act ; but this provision shall not 

Ji^ aci.'^^ aflfect the act to abolish imprisonment for debt, and to 

punish fraudulent debtors, passed April 26, 1831, or any 

act amending the same, nor shall it apply to proceedings 

for contempts. 

Cases in ^179. Thc defendant may be arrested, as hereinafter 

which de- 

ftndant prcscribed, in the following cases : 

inoy be ar- * ^ 



rtvted. 



1. In an action for the recovery of damages, on a cause 
of action not arising out of contract, where the defendant 
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is not a resident of the state, or is about to remove there- 
from, or where the action is for an injury to person or 
character, or for injuring, or for wrongfully taking, de- 
taining, or converting property : 

2. In an action for a fine or penalty, or on a promise to 
marry, or for money received, or property embezzled or 
fraudulently misapplied, by a public officer or by an at- 
torney, solicitor or counsellor, or by an officer or agent of 
a corporation or banking association, in the course of his 
employment as such, or by any factor, agent, broker, or 
other person in a fiduciary capacity, or for any misconduct 
or neglect in office, or in a professional employment : 

3. In an action to recover the possession of personal proper- 
ty unjustly detained^ where the property^ or any part thereof^ 
has hem concealed^ removed or disposed q/*, so that it cannot be 
found or taken by the sheriffs and with the intent that it should 
not be so founds or taken^ or with the intent to deprive the plain • 
tiff' of the benefit thereof. 

4. When the defendant has been guilty of a fraud, in 
contracting the debt, or incurring the obligation for which 
the action is brought, or in concealing or disposing of the 
property, for the taking, detention, or conversion of which 
the action is brought : 

5. When the defendant has removed, or disposed of his 
property, or is about to do so, with intent to defraud his 
creditors. 

But no female shall be arrested, in any action except 
for a wilful injury to person, character or property. 
6 180. An order for the arrest of the defendant, must be order for 

' ' arreul, Uj 

obtained from a judge of the court in which the action is I^^^"' 
brought, or from a county judge. 
6 181. The order may be made, where it shall appear Af'**'"''*' ^'^ 

* •' ' *^^ obtain ot- 

to the judge by the affidavit of the plaintifl*, or of any other ^' 

person, that a sufficient cause of action exists, and that the 

case is one of those mentioned in section 179. 
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To what The provisions of this chapter shall apply to all actions 

actioiw this 

cj^«pj^r ap. included within the provisions of section 179, which shall 
have been commenced since the thirtieth day of Jane, 
one thousand eight hundred and forty-eight, and In which 
judgment shall not have been obtained. 
b*^3lmtiff ^ ^^^' ^^*^^® making the order, the judge shall require 
def^^w- ^ written undertaking on the part of the plaintiff, with 
'^^ or without sureties, to the effect, that if the defendant 
recover judgment, the plaintiff will pay all costs that may 
be awarded to the defendant, and all damages which he 
may sustain by reason of the arrest, not exceeding the 
sum specified in the undertaldng, which shall be at least 
one hundred dollars. If the undertaking be executed by 
the plaintiff, without sureties, he shall annex thereto an 
affidavit that he is a resident and householder or free- 
holder within the state, and worth double the sum speci- 
* fied in the undertaking, over all his debts and liabilities. 
Order, § 183. The order may be made, to accompany the sumr 

when 

iuforiiJ^ mons, or at any time afterwards, before judgment. It 
shall require the sheriff of the county, where the defendr 
ant may be found, forthwith to arrest him and hold him 
to bail in a specified sum, and to return the order at a 
time and place therein mentioned, to the plaintiff or 
attornej by whom it shall be subscribed or endorsed. 

AffidavK ^ 184. The affidavit and order of arrest shall be dellv- 

and order ' 

veJSi w"* ®^^^ *^ ^^® sheriff, who, upon arresting the defendant, 

iSS^w d^ shall deliver to him a copy thereof. 

AnttiLw ^1^5. The sheriff shall execute the order, by arresting 

'^*'^ the defendant and keeping him in custody, until dis- 
charged by law ; and may call the power of the country 
to his aid, in the execution of the arrest as in case of pro- 
cess. 

to be db. 6 186. The defendant at any time before execution, shall 

<?haryed on ' 

b«iiorde- bc discharged from the arrest, either upon giving bail, or 
upon depositing the amount mentioned in the order of 
arrest, as provided in this chapter. 
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§ 187. The defendant may give bail, by causing a writ- sao, imr 
ten undertaking to be executed by two or more sufficient 
bail, stating their plates of residence and occupations, to 
the effect that the defendant shall at all times render him- 
self amenable to the process of the court, during the 
pendency of the action, and to such as may be issued to 
enforce the judgment therein, or if he be arrested for the 
cause mentioned in the third subdivision of section 179, 
and undertaking to the same effect as that provided by 
section 211. 

§188. At any time before a failure to comply with the sjmtt^nr 

of defend* 

undertakings the bail may surrender the defendant in their ant 
exoneration^ or he may surrender himself to the sheriff of the 
county where he was arrested^ in the following manner: 

1 . A certified copy of the undertaking of the bail shall be 
delivered to the sheriffs who shall detain the defendant in his 
custody thereon^ as upon an order of arrest^ and shallj by a 
certificate in writings acknowledge the surrender; 

2. Upon the production of a copy of the undertaking and 
sheriff^ s certificate^ a judge of the court .^ or county judge^ 
may upon a notice to the plaintiffs oj eight daySy with a copy 
of the certificate^ order that the bail be exonerated; and on 
filing the order and the papers used on said application^ they 
shall be exonerated accordingly. But this section sHall not 
apply to an arrest for cause mentioned in subdivision 3, of 
section 179 so as to discharge the hail from an undertaking 
given to the effect provided by secticn 211. 

§189. For the purpose of surrendering the defendant, ^j^^^^ 
the bail, at any time or place, before they are finally 
charged, may themselves arrest him, or by a written au- 
thority, endorsed on a certified copy of the undertaking, 
may empower any person of suitable age and discretion to 
do so. 

§ 190. In case of failure to comply with the undertak-Bau.bow. 

proceeded 

ing the bail may be proceeded against by action only. «gain»i. 

E 
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BaiK hour ^191. The bail may be exonerated, either by the death 
of the defendant or his imprisonment in a state prison, or 
by his legal discharge from the obligation to render him- 
self amenable to the process, or by his surrender to the 
sheriff of the county where he was arrested, in execution 
thereof, within twenty days after the commencement of 
the action against the bail, or within such further time as 
may be granted by the court. 
DoUveryof ^ 192. Within the time limited for that purpose the 
^J«. sheriff shall deliver the order of arrest to the plaintiff or 
JjJi^'J attorney by whom it is subscribed, with his return endors- 
by*hiIS° ed, and a certified copy of the undertaking of the bail. 
The plaintiff, within ten days thereafter, may serve upon 
the sheriff, a notice that he does not accept the bail, or he 
shall be deemed to have accepted it, and the sheriff shall 
be exonerated from liability. 
Notice of § 193. On the receipt of such notice^ the sheriff or defend- 
ant may J within ten days thereafter^ give to the plaintiff or 
attorney by whom the order of arrest is subscribed^ notice of 
the justification of the same^ or other baUy (^specifying the 
places of residence and occupation of the latter^) before a 
judge of the court ^ or county judge^ at a specified time and 
place ; the time to be not less than five nor more than ten days 
thereafter. In case other hail be given^ there shall be a new 
^^^^' undertakings in the form prescribed in section one hundred 
jj^®' and eighty-seven, 

\ 194. The qualifications of bail must be as follows : 
lionpofbaii \ Each of them must be a resident and householder or 
freeholder, within the state. 

2. They must each be worth the amount specified in the 
order of arrest, exclusive of property exempt from execu- 
tion, but the judge, or a justice of the peace on justifica- 
tion, may allow more than two bail to justify severally in 
amounts less than that expressed in the order, if the whole 
justification be equivalent to that of two suflScient bail. 
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% 195. For the purpose of justification, each of the bail JoMifie*. 
shall attend before the judge, or a justice of the peace, at 
the time and place mentioned in the notice, and may be 
examined on oath, on the part of the plaintiff, touching 
his sufEiciency, in such manner as the judge or justice of 
the peace, in his discretion, may think proper. The ex- 
amination shall be reduced to writing and subscribed by 
the bail, if required by the plaintiff. 

§ 196. If the judge or justice of the peace find the bailAnowa*? 
sufficient, he shall annex the examination to the undertak- 
ingiendorse his allowance thereon, and cause them to be filed 
with the clerk ; and the sheriff shall thereupon be exon- 
erated from liability. 

6 197. The defendant may, at the time of his arrest, In- DcpoMiof.. 
Stead of giving bail, deposit with the sheriff the amount JhSS^ ; 
mentioned in the order. The sheriff shall thereupon give 
the defendant a certificate of the deposit, and the defend- 
ant shall be discharged out of custody. 

§ 198. The sheriff shall, within four days after the de- pi^yin«at(4 
posit, pay the same into court ; and shall take from the co"SfM»e 
officer receiving the same, two certificates of such pay- 
ment, the one of which he shall deliver to the plaintiff, 
and the other to the defendant. For any default in ma- : 

king such payment, the same proceedings may be had on 
the official bond of the sheriff to collect the sum deposited, 
as in other cases of delinquency. 

§ 199. If money be deposited, as provided in the last^°J^' 
two sections, bail may be given and justified upon notice,'**'^ ^^'^^^ 
as prescribed in section 193, any time before judgment ; 
and thereupon the judge before whom the justification is 
had, shall direct, in the order of allowance, that the mo- 
ney deposited be refunded by the sheriff to the defendant, 
and it shall be refunded accordingly. 

^ 200. Where money shall have been so deposited, if it^"!^,^^ 
remain on deposit at the time of an order or judgment for dESwed^^of. 
the payment of money to the laintiff, the clerk shall, 
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under the direction of the court, apply the same in satis- 
faction thereof, and after satisfying the judgment, shall 
refund the surplus, if any, to the defendant. If the judg- 
ment be in favor of the defendant, the clerk shall refund 
to him the whole sum deposited and remaining unapplied. 
Sheris; § 201. If, after being arrested, the defendant escape or 
M ^ mod be rescued, or bail be not given or justifiied, or a deposit 
jJjjBgj^ be not made instead thereof, the sheriff shall himself be 
^' liable as bail. But he may discharge himself from such 
liability, by the giving and justijfication of bail as provided 
in sections 193, 194, 195 and 196, at any time before pro- 
cess against the person of the defendant, to enforce an 
order or judgment in the action, 
ftoe^ad. § 202. If a judgment be recovered against the sheriff, 
^&Mot upon his liability as bail, and an execution thereon be re- 
^"^ turned unsatisfied, in whole or in part, the same proceed- 
ings may be had on the oflBicial bond of the sheriff, to col- 
lect the deficiency, as in other cases of delinquency. 
Btnuabto § ^®3. The bail taken upon the arrest, shall, unless they 
*^***^* justify, or other bail be given or justified, be liable to the 
sheriff, by action, for damages which he may sustain by 
reason of such omission. 
Moiionto § 204. A defendant arrested, may, at any time before the 
der of ^ justification of bail, apply, on motion, to vacate the order 

ratt or ro> 

dnoobiii. of arrest, or to reduce the amount of bail. 

AiBdaTiu § 205. If the motion be made upon affidavits on the part 
' of the defendant, but not otherwise, the plaintiff may op- 
pose the same by affidavits or other proofs, in addition to 
those on which the order of arrest was made. 
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Chapter II. 
Claim and delivery of Personal Property. 

Sicnoir 206. Delivery of personal property, when it may be claimed. 

207. Affidavit and its requisites. 

208. Requisition to sheriff, to take and deliver the property. 

209. Security on the part of the plaintiff, and justiilcation. 

210. Exception to sureties and proceedings thereon or on fltilore 

to except. 

211. Defendant when entitled to re-delivery. 

212. Justification of defendant's sureties. 
218 . Qualification and justification of sureties. 

214. Property, how taken when concealed in building or enclo- 

sure. 

215. Property, how kept. 

216. Claim of property by third person. 

217. Notice and affidavit, when and where to be filed. 

§206. The plaintiff, in an action to recover the posses- Deurerr of 
sion of personal property, may, at the time of issuing the pvppeity^ 
summons, or at any time before answer, claim the immedl- g;y^ 
ate delivery of such property as provided in this chapter. 

§ 207. Where a delivery is claimed, an affidavit must be Afiu!>vit, 
made by the plaintiff, or by some one in his behalf, show- quuitea. 

tag, 

1. That the plaintiff is the owner of the property 

claimed, (particularly describing it,) or is lawfully entitled 
to the possession thereof, by virtue of a special property 
therein, the facts in respect to which shall be set forth ; 

2. That the property is wrongfully detained by the de- 
fendant; 

3. The alleged cause of the detention thereof, according 
to his best knowledge, information and belief. 

4. That the same has not been taken for a tax, assess- 
ment or fine, pursuant to a statute ; or seized under an ex- 
ecution or attachment against the property of the plaintiff • 
or if so seized, that it is, by statute, exempt from such 
seizure; and, 

5. The actual value of the property. 

§208. The plaintiff may, thereupon, by an endorsement RMatabte 
in writing upon the affidavit, require the sheriff of the tS take and 
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county where the property claimed may be, to take the 
same from the defendant, and deliver it to the plaintiff. 
8ecurityon 6209. Upon the Tcceipt of the affidavit and notice, 

the part of ' 

^ffl"ii». ith a written undertaking, executed by one or more suf- 
•^^~» ficient sureties, approved by the sheriflF, to the effect that 
they are bound, in double the value of the property as 
stated in the affidavit, for the prosecution of the action, 
for the return of the property to the defendant, if return 
thereof be adjudged, and for the payment to him of such 
sum as may, for any cause, be recovered against the plain- 
tiflf, the sheriff shall forthwith take the property described 
in the affidavit, if it be in the possession of the defendant 
or his agent, and retain it in his custody. He shall, also, 
without delay, serve on the defendant a copy of the affi- 
davit, notice and undertaking, by delivering the same to 
him personally, if he can be found, or to his agent, from 
whose possession the property is taken ; or if neither can 
be found by leaving them at the usual place of abode of 
either, with some person of suitable age and discretion. 
^210. The defendant may within three days after the 

fizception * 

]2^»»^*e3, service of a copy of the affidavit and undertaking, give 
S^S' or iio^ic® *o the sheriff that he excepts to the sufficiency of 
tocxce^ the sureties. If he fail to do so, he shall be deemed to 
have waived all objection to them. When the defendant 
excepts, the sureties shall justify on notice in like man- 
ner, as upon bail on arrest. And the sheriff shall be re- 
sponsible for the sufficiency of the sureties until the ob- 
jection to them is either waived as above provided, or 
until they shall justify, or new sureties shall be substitu- 
ted and justify. If the defendant except to the sureties, 
he cannot reclaim the property as provided in the next 
section. 
Defendant § 211. At auy tlmc bcforc the delivery of the property 
JJfJj^**-tothe plaintiff, the defendant may if he do not except to 
the sureties of the plaintiff, require the return thereof, 
upon giving to the sheriff a written undertaking, executed 
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hj two or more sufficient sureties, to the effect that thej 
are bound, in double the value of the property, as stated in 
the affidavit of the plaintiff, for the delivery thereof to the 
plaintiff, if such delivery be adjudged, and for the pay- 
ment to him of such sum as may, for any cause, be recov- 
ered against the defendant. If a return of the property 
be not so required within three days ofter the taking and 
service of notice to the defendant, it shall be delivered to 
the plaintiff, except as provided in section 216. 
§212. The defendant's sureties, upon a notice to thejiuufica. 

tion of de. 

plaintiff of not less than two nor more than six days* fuidant • 
shall justify before a judge or justice of the peace, in the 
same manner as upon bail on arrest; upon such justifica- 
tion, the sheriff shall deliver the property to the defend- 
ant. The sheriff shall be responsible for the defendant's 
sureties, until they justify, or until justification is com- 
pleted or expressly waived, and may retain the property 
until that time, but if they or others in their place, fail 
to justify, at the time and place appointed, he shall deliver 
the property to the plaintiff. 

§ 213. The qualifications of sureties and their justifica-Jj^^^^^^- 
tion, shall be as are prescribed by sections 194 and 195,KVu. 
in respect to bail upon an order of arrest. '^^^ 

§ 214. If the property or any part thereof be concealed h^^J2 
m a building or enclosure, the sheriff shall publicly de- TdS^S 
mand its delivery. If it be not delivered, he shall cause cScSlSe'" 
the building or enclosure to be broken open, and take the 
property into his possession; and if necessary he may call 
to his aid the power of his county. 

§215. When the sherifi* shall have taken property, as Jjjp*j*y» 
in this chapter provided, he shall keep it in a secure place, 
and deliver it to the party entitled thereto, upon receiv- 
ing his lawful fees for taking, and his necessary expenses 
tot keeping the same. 

§ 216. If the property taken be claimed by any other ^^"■^«>'^ 
feMoa than the defendant or his agent, and such person 1^*^ 



en 
coiu 
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shall make affidavit of his title thereto and right fc 
possession thereof, stating the grounds of such right and 
title and serve the same upon the sheriff; the sheriif shall 
not be bound to keep the property, or deliver it to the 
plaintiff unless the plaintiff on demand of him or his agent, 
shall indemnify the sheriff against such claim by an un- 
dertaking, executed by two sufficient sureties accompanied 
by their affidavits, that they arc each worth double the 
value of the property as specified in the affidavit, of the 
plaintiff and freeholders and householders of the county. 
And BO claim to such property by any other person than 
the defendant or his agent, shall be valid against the sheriff 
unless made as aforesaid, and notwithstanding such elaim, 
when so made, he may retain the property a reasonable 
time to demand such indemnity. 
Notice onfl ^217. The shcriff shall file the notice and affidavit with 
when'^id his proceedings thereon, with the clerk of the court in 
(•M which the action is pending within twenty days after 
taking the property mentioned therein. 



Chapter lH. 
Injunction. 



1 



Sbotioh sis. Writ of injanction abolished, and order subslitnted. 

319. iDjunctlon, in wlmt <Ava gnint^l. 

220. Al what time ft ma; be gmutcd. 

221. Notice, when rcqaired. Temporary u^ancUoD. 

222. Security upoD injunctiOD. Damngca, how nscertaiiwd. 

223. Order to show cniue why injunction Bhould not be jraDted. 
221. Security upon injunction to suspend liusiness of corpora- 

226. Motion to vacate or modify injunclton. 
228. AlBdavils, on motiou. 

TVrUofin- ^ ^^^- '^^^ ""*■ of injunction as a provisional remedy is 

'•"^^i, abolished; and an injunction, by order, is substituted 

•dtaiiTu- therefor. The order may be made by the court in which 

the action Is brought, or by a judge thereof, or by a county 

judge, in the casesprovided in the next section ; and when 

made by a judge may be enforced as the order of the court, 

injoKikm, ^ 219, Where it shall appear by the complaint, that the 

^ud. plaintiff is entitled to the relief demanded, and such relief, 
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or any part thereof, consists in restraining the commission 
or continuance of some act the commission or continuance of 
which, during the litigation would produce injury to the 
plaintiff, or when, during the litigation, it shall appear that 
the defendant is doing, or threatens, or is about to do, or r ro- 
coring or suffering some act to be done in violation of the 
plaintiff's rights, respecting the subject of the action, and 
tending to render the judgment ineffectual, a temporary 
iiqunction may be granted, to restrain such act. And 
where during the pendency of an action, it shall appear 
by affidavit, that the defendant threatens, or is about to 
remove, or dispose of his property, with intent to defraud 
his creditors, a temporary injunction may be granted to 
restrain such removal or disposition. 

^ 220. The injunction may be granted at the time of^^^f^^j 
commencing the action, or at any time afterwards, before*"*^"" 
judgment, upon its appearing satisfactorily to the court or 
judge, by the affidavit of the plaintiff, or of any other per- 
son, that sufficient grounds exist therefor. A copy of the 
affidavit must be served with the injunction. 

§221. An injunction shall not be allowed, after theJ^hSS^Se- 
defendant shall have answered, unless upon notice, or up-T^J^,^ 
on an order to show cause ; but in such case the defend- "^"™^'***' 
ant may be restrained, until the decision of the court or 
judge, granting or refusing the injunction. 

§ 222. Where no provision is made by statute, as to se- 2jS^ 
curity upon an injunction, the court or judge shall require ^"'^"^ 
a written undertalcing, on the part of the plaintiff, with or 
without sureties, to the effect that the plaintiff will pay to 
the party enjoined, such damages, not exceeding an amount 
to be specified, as he may sustain by reason of the injunc- 
tion, if the court shall finally decide that the plaintiff was SSTSSJ 
not entitled thereto. The damages may be ascertained by 
a reference, or otherwise, as the court shall direct. 

§ 223. If the court or judge deem it proper that the de-SJ?",.ai 
fendant, or any of several defendants, should be heard be- ^"^^ ^ 
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junction before granting the injunction, an order may be made re- 

should not 

be granted, quiring causc to be shown, at a specified time and place, 
why the injunction should not be granted; and the de- 
fendant may in the meantime be restrained. 

Security, § 224. Au iujuuction to suspend the general and ordi- 

upon in- 

juuctioii 10 nary business of a corporation, shall not be granted, except 
cOT^rSiolf ^y the court or a judge thereof. Nor shall it be granted, 
without due notice of the application therefor, to the 
proper officers of the corporation, except where the people 
of this state are a party to the proceeding, and except in 
proceedings to enforce the liability of stockholders in 
corporations and .associations for banking purposes, after 
the first day of January, one thousand eight hundred and 
fifty, as such proceedings are or shall be provided by law, 
unless the plaintiff shall give a written undertaking, exe- 
cuted by two sufficient sureties, to be approved by the 
court or judge, to the eflfect that the plaintiff will pay all 
damages, not exceeding the sum to be mentioned in the 
undertaking, which such corporation may sustain, by 
reason of the injunction, if the court shall finally decide 
that the plaintiJQf was not entitled thereto. The damages 
may be ascertained by a reference or otherwise, as the 
court shall direct. 
Motion to k 225. If the iryunction be granted by a judge of the 
m«5fy**n- court, or by a county judge, without notice, the defendant 

junction. . i /» , . <• 

at any time before the trial, may apply, upon notice, to a 
judge of the court in which the action is brought, to 
vacate or modify the same. The application may be made 
upon the complaint and the affidavits on which the 
injunction was granted, or upon affidavits on the part of 
the defendant, with or without the answer. 
A^ • h 22^- If ^1^^ application be made upon affidavits on the 
on motion, ^^^t of the defendant, but not otherwise, the plaintiff 
may oppose the same by affidavits or other proofs, in ad- 
dition to those on which the injunction was granted. 
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Chapter IV. 

Attachment. 

BiCTKHi 227. Property of foreign corporations and of non-resident or ab- 
sconding or concealed defendants may be attached. 

228. Warrant by whom granted. 

229. In what cases warrant may be granted. 

230. Security on obtaining warrant. 

281. Warrant, to whom directed, and what to require. 

282. Mode of proceeding in executing warrant. 

238. Proceeding in case of perishable property or tcsscIs. 

284. Interest in corporations or associations, liable to attachment. 

285. Attachment, how executed on property incapable of manual 

delivery. 
236. Certificate of defendant's interest to be furnished by corpo- 
ration. 

287. Judgment^ how satisfied. 

288. When action to recover notes, kc, of defendant may be 

prosecuted by plaintiff in the action in which the attach- 
ment issued. 

289. Bond to sheriff on attachment, how disposed of, on judgment 

for defendant. 

240. Discharge of attachment and return of property, or its pro- 

ceeds, to defendant, on his appearance in action. 

241. Undertaking on the part of the defendant. 

242. When sheriff to return warrant and proceedings thereon. 
248. Sheriff's fees. 

§ 227. In an action for the recovery of money, against Property of 
a corporation created, by or under the laws of any other lioIS^'J;^ 
state, government, or country, or against a defendant who tlSor' 
is not a resident of this state, or against a defendant who Srconcc2?- 

ed defend* 

has absconded or concealed himself as hereinafter men- »«« m"y , 

be attached 

tioned, the plaintiff, at the time of issuing the summons, 
or at any time afterwards, may have the property of such 
defendant attached, in the manner hereinafter prescribed, 
as a security for the satisfaction of such judgment as the 
plaintiff may recover. 

^ 228. A warrant of attacliment must be obtained trom J'^^^^ 
a judge of the court in which the action is brought, or ^"**"*- 
from a county judge. 

§ 229. The warrant may be issued whenever it shall ll^^^„. 
appear by affidavit, that a cause of action exists against STii^S. 
such defendant, specifying the amount of the claim, and 
the grounds thereol, and that the defendant is either a 
foreign corj^ration, or not a resident of this state, or has 
departed therefrom with intent to defraud his creditors or 
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to avoid the service of a summons, or keeps himself con- 
cealed therein with the like intent. 
securityon § 230. Seforo issuing the warrant, the jadge shall re* 

obtaining 

warrant, qulrc a Written undertaking on the part of the plaintiff, 
with sufficient surety, to the effect, that if the defendant 
recover judgment, the plaintiff will pay all (Costs that may 
be awarded to the defendant, and all damages which he 
may sustain, by reason of the attachment, not exceeding 
the sum specified in the undertaking, which shall be at 
least two hundred and fifty dollars, 
warrantto § ^^^- ^^^ Warrant shall be directed to the sheriff' of any 
reeled, and county in whtch property of such defendant may beyond shall 

what to re* 

qnire require him to attach and safely keep all the property of suck 
defendant within his county ^ or so much thereof as may bt 
sufficient to satisfy the plainiiff^s demand together with costs 
and expenses. The amount of which must be staled in con-* 
formity with the complaint y together with costs and expenses. 
Several warrants may be issued at the same time to the 
sheriffs of different counties. 

Mode of ^ 232. The sheriff to whom such warrant of attachment 

proceeding ' 

^T^^' ^^ directed and delivered, shall proceed thereon in all re- 
'"** spects, in the manner required of him by law in case of 
attachments against absent debtors, shall make and return 
an inventory, and shall keep the property seized by him, 
or the proceeds of such as shall have been sold, to answer 
any judgment which may be obtained in such action, and 
shall, subject to the direction of the court or judge, collect 
and receive into his possession all debts, credits and effects 
of the defendant. The sheriff may also take such legal 
proceedings, either in his own name or in the name of such 
defendant, as may be necessary for that purpose, and dis- 
continue the same at such times and on such terms as the 
court or judge may direct. 
S^S!?i»e ^ 233. If any property so seized shall be perishable, orif 
bie^pe^ any part of it be claimed by any other persoiHthan such de- 

tj or ve«- 

Mb 



CODE OF PROCEDURE. 77 

fendant, or if any part of it consist of a vessel, or of any 
share or interest therein, the same proceedings shall be 
had in all respects as are provided by law upon attach- 
ments against absent debtors. 
6 234. The rights or shares which such defendant may imere* in 

* ^ corpora- 

have in the stock of any association, or corporation, to-j^nj^?^ 
gether with the interest, and profits thereon, and all other Jj^ISi^n!!*" 
property in this state of such defendant, shall be liable to 
be attached and levied upon and sold to satisfy the judg- 
ment and execution. 

§ 235. The execution of the attachment upon any such Attach- 
ment, how 

rights, shares, or any debts or other property incapable of ««««tcd^ 
manual delivery to the sheriff, shall be made by leaving a S^JSJ^i 
certified copy of the warrant of attachment with the pre- ^'^''^^' 
sident or other head of the association or corporation, or 
the secretary, cashier, or managing agent thereof, or with 
the debtor or individual holding such property, with a 
notice showing the property levied on. 

6 236. Whenever the sheriff shall with a warrant of at- certificate 

of defend- 

tachment, or execution against the defendant, apply to^i'^^i^«'- 
such officer, debtor or individual, for the purpose of at- b"/^J^ 
taching, or levying upon, such property, such officer,""*^* 
debtor, or individual, shall furnish him with a certificate 
under his hand, designating the number of rights or shares 
of the defendant in the stock of such association or corpo- 
ration, with any dividend, or any incumbrance thereon, or 
the amount and description of the property, held by such 
association, corporation or individual, for the benefit of, 
or debt owing to the defendant. If such officer, debtor or 
mdividual refuse to do so, he may be required by the couit 
or judge to attend before him, and be examined on oath, 
concerning the same, and obedience to such orders may 
be enforced by attachment. 

§ 237. In case judgment be entered for the plaintiff, in judgment, 
such action, the sheriff shall satisfy the same out of the aSl 
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property attached by him, if it shall be sufficient for that 
purpose; 

1. By paying over to such plaintiff the proceeds of all 
sales of perishable property, and of any vessel, op share (tf 
interest in any vessel sold by him, or of any debts or cre- 
dits collected by him or so much as shall be necessary to 
satisfy such judgment ; 

2. If any balance remain due, and an execution shall 
have been issued on such judgment, he shall proceed to 
sell under such execution so much of the attached proper- 
ty, real or personal, except as provided in subdivision four 
of this section, as may be necessary to satisfy the balance, 
if enough for that purpose shall remain in his hands ; and 
in case of the sale of any rights or shares in the stock of a 
corporation or association, the sheriff shall execute to the 
purchaser a certificate of sale thereof, and the purchaser 
shall thereupon have all the rights and privileges in re* 
spect thereto which were had by such defendant. 

3. If any of the attached property belonging to the 
defendant, shall have passed out of the hands of the sher- 
iff without having been sold or converted into money, 
such sheriff shall re-possess himself of the same, and for 
that purpose shall have all the authority which he had to 
seize the same under the attachment, and any person who 
shall wilfully conceal or withhold such property from the 
sheriff, shall be liable to double damages at the suit 
of the party injured. 

4. Until the judgment against the defendant shall be 
paid, the sheriff may proceed to collect the notes, and 
other evidences of debt and the debts that may have been 
seized or attached under the warrant of attachment, and 
to prosecute any bond he may have taken in the course 
of such proceedings, and apply the proceeds thereof to 
the payment of the judgment. 

When the judgment and all costs of the proceedings shall 
have been paid, the sheriff upon reasonable demand, shall 
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deliver over to the defendant the residue of the attached 
property or the proceeds thereof. 

§238. The actions herein authorized to be brought by J^«j ^: 
the aberiflf, may be prosecuted by the plaintiflf, or under his STTJt 
direction, upon the delivery by him to the sheriff of an !SSy^ 
undertaking executed by two sufficient sureties, to the ^r^uff 

^ "^ ' mtheac- 

effeCt that the plaintiflf will indemnify the sheriff from all^^^jj^j^^ 

damages, coats and expenses on account thereof, not ex- SLu^"*"* 
oeeding two hundred and fifty dollars in any one action. 
Snoh sureties shall in all cases, when required by the 
sheriff justify, by making an affidavit that each is a house- 
holder, and worth double the amount of the penalty of 
the bond, over and above all demands and liabilities. 

§ 239. If the foreign corporation or absent or abscond- ^"1*^^ 
ing or concealed defendant, recover judgment against the JJ^^^^ST*^* 
plaintiff, in such action, any bond taken by the sheriff, j^i^eni''" 
except such as are mentioned in the last section, all the am. ^^ 
proceeds of sales and monies collected by him, and all the 
property attached remaining in his hands, shall be deliv- 
ered by him to the defendant or his agent on request and 
the warrant shall be discharged, and the property released 
therefrom. 

§ 240. Whenever the defendant shall have appeared in JJ'^j^^gf 
such action, he may apply to the officer who issued the Jotunl^ 
attachment, or to the court, for an order to discharge the Rs'JS^reS 
same, and if the same be granted all the proceeds of sales a"t on hi* 

appearance 

and moneys collected by him, and all the property at- "» «^^o"- 
tached remaining in his hands, shall be delivered or paid 
by him to the defendant or his agent and released from 
the attachment. 

§241. Upon such application, the defendant shall de-J^nderta- 
liver to the court or officer an undertaking executed by fj;,'J^°[*''^ 
at least two sureties, resident and freeholders in this state, 
approved by such court or officer, to the effect that the 
sureties will on demand pay to the plaintiflf, the amount 
of the judgment that may be recovered against the de- 
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fendant in the action, not exceeding the sum specified in 

the undertaking, which shall be at least double the amount 

claimed by the plaintiff in his complaint. 

When ^ ^^^' When the warrant shall be fully executed or 

7^^. discharged, the sheriff shall return the same, with his 

proceed- procccdiugs thercou, to the court in which the action was 

ings there- 

^^ brought. 

sheriTs k 243. The sheriff shall be entitled to the same fees 

** and compensation for services,and the same disbursements 

under this title, as are allowed by law for like services 

and disbursements under the provisions of chapter five, 

title one, and part two of the Revised Statutes. 

Chapter V. 

Provisional Remedies. 

Section 244. Powers of court as to receivers, deposit of money, kc, in 

court, and other provisional remedies. 

Powers of § ^4- •^ receiver may be appointed: 
receive™, 1. Before judgment^ provisionally^ on the application of 
raoncy,&c. either party ^ when he establishes a prima facie right to such 
provSoSLi property which is the subject of the action^ and which is in 
^^ **' the possession of an adverse party ^ and the property^ or its 

rents and profits^ are in danger of being lost or materially 

injured or impaired, 

2. After judgment J to carry the judgment into effect. 

3. After judgment y to dispose of the property according to 
the judgment J or to preserve it during the pendency of an 
appeal^ or when an execution has been returned unsatisfied^ 
and the judgment debtor refuses to apply his property in sat- 
isfaction of the judgment, 

4. In the cases provided in this code^ and by special statutes y 
when a corporation has been dissolved^ or is insolvent^ or in 
imminent danger of insolvency^ or has forfeited its corporate 
rights, 

5. In such other cases as are now provided by law or rn^ay 
be in accordance with the existing practice except as other- 
wise provided in this act. 
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The court may grant the other provisional remedies now 
existing according to the present practice except as otherwise 
provided in this act. 

When it is admitted hy the pleading or examination of a 
party ^ that he has in his possession^ or under his control^ any 
money or other thing capable of delivery^ whichy being the 
subject of the litigation j is held by him as trustee for another 
party y or which belongs or is due to another party ^ the court 
may order the same to be deposited in court^ or delivered to 
such party J with or without security ^ subject to the further 
direction of the court. 

Whenever J in the exercise of its authority j a court shall 
have ordered the deposit or delivery of money or other things 
and the order is disobey edy the courts besides punishing the 
Osobediencey as for contempt j may make an order^ requiring 
the sheriff to take the money or thing and deposit or deliver 
iJtj in conformUy vrith the direction of the court. 

When the answer of the defendant admits part of the 
fUintiff^s claim to be just, the court on motion^ may order 
fiicA defendant to satisfy that part of the claim^ and may 
lerforce the order as it enfmxes a provisional remedy. 
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TITLE Vm. ^H 

0/ the trial and judgment in civil actions. ^^^| 

CaAtTiM. I. Jndgment upon failure to answer. ^^^^| 

II, Issues and the mude ortrial. l^^^H 

lU. Trial by JD17. __^^H 

IT. TrUl by ibe court, "^^^H 

V. Trial by rurerevg. L^^^l 

VI. Tbc manner of entering judgment. ^^^^1 

Chapteb I. ^^H 

Judgment upon failure to answer. ^H| 

■IQN 245. Indrniiint. wlut. ' 



Chapteb I. 
Judgment upon failure to answer. 

Jnd^snt, what. 

Judgment on failure of defendant I 

Judgment on frivoluuH doiuurrer, : 



.r reply. 



;.-te 



^_ ^ S45. A judgment is the final detenninatloa of the 
rights of the parties in the action. 

,1 ^ 246. Judgment may be had, if the defendant fail to 

1- answer the complaint, as follows : 

1. In any action arising on contract, for the recovery 
of money only, the plaintiff may file with the clerk, proof 
of personal service of the summons and complaint, on one 
or more of the defendants, or of the summons, according 
to the proTisioDi of section 130, and that no answer has 
been received. The clerk shall thereupon enter judg- 
ment for the amount mentioned in the summons, against 
the defendant or defendants, or against one or more of 
several defendants, in the cases provided for in section 
136. But if the complaint be not sworn to, and such 
action is on an instrument for the payment of money only, 
the clerk, on its production to him, shall assess the amount 
due to the plaintiff thereon ; and in other cases shall aa- 
cerlain the amount which the plaintiff is entitled to re- 
cover in such action, from his examination under oath, or 
other proof, and enter the judgment for the amount so as- 
sessed or ascertained. In case the defendant give notice of 
appearance in the action he shall be entitled to five days 
notice of the time and place of such assessment. 
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% In ether acHoiis the plaintiff may, upon the like 
pnqf apply to the court, afttr the expiration of the time 
Jor fouwering, for the relief demanded in the complaint. Tf 
the taking of an account or the proof of any fact be necessO' 
n/ to enable the court to give judgment, or to carry the judg- 
mertt into ejfect, the court may take tlie account or hear the 
proof, or 7nay, in its discretion, order a refertmcefor that pur- 
poie. Jlnd where the action is for the recovery of money onh t 
or of specific real or penimtal property, with damages for the 
withholding thereof, the court may order the damages to be 
assessed by a jury, or if the examination of a long account 
be involved, by a reference as ahwe provided. If the defend- 
ant give notice oj appearance in the action before the expira- 
tion of the time for anncering, he shell be entitled to eight 
days notice of the time and place of application to the court 
for the relief demanded by the complaint. 

3. In actions where the sei-vlcc of the summons was by pub- 
lication, the plaintiff may in like manner apply for judgment • 
md the court must thereupon require proof to be made of the 
demand mentioned in the complaint, and if the defendant be 
not a resident of the Slate, must require the plaintiff or his 
ugtnt to be examined on oath respecting any payments that 
have been 7nade to the plaintiff or to any one for his use, an 
account of such demand, and may render judgment for the 
araount which he is entitled to recover. Bifore retiderijtg 
judgment the court wioy, in its discretion, require the plaintiff 
to cause to be filed satisfactory security to abide the order of 
the court touching the restitution of any estate or effects which 
may be directed by such judgment to fie transferred or deliv- 
tredy or the restitution of any money that may be collected 
under or byvirttte of such judgment, in case the defendant or 
kit representatives shall apply and be admitted to defend the 
action, avd shell succeed m such defence. 

tj S47. If a demurrer, answer, or reply be frivolous, the Jodfrneni 
part^ prejudiced thereby, upon a previous notice of five i™" ^"■ 
dayi may apply to ajudge of the court, either in or out of pJT'*"' 
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the court, for judgment thereon, and judgment may be 
givfp accordingly. 

Chapteb it. ^^^ 

Issues and the node of Trial. ^^^| 

Sectiok 24S. Tbc dlffbrcut kinds of JKmes. ^^^| 

249. Issue of law. , 
260. Iwneofact. 

251. OniH<iiMt'riKitti1an-an<iruct,lhc issue orUw to be first trlcd- 
282. Trial what. 
253. Issue of fed to be tried by Jury, nnlwB vnvived or trferew* 

ordered. 
264. Other Issues lo be tried by (be eonrl. 
2Sfi. All iBuec to l>e tried before ■ ningte jndge, 

250. Either party ma? give uotioe of trial. Koto of juoc, 
257. Odor ofdiBpoaiiigofiasucaoa lliu calendar. 

Zat^M^ ^ -"*^' Issues arise upon the pleadings, when a fact or 
'*™* conclusion of law is maintained by the one party and con- 
troverted by the other. They are of two kinds : 
I. Of law ; and 
3. Of fact. 
lime of ^249 An issue of law arises, 

I. Upon a demurrer to the complaint, answer or reply, 
or to some part thereof. 
i=!af of S 250. An issue of fact arises, 

1. Upon a material allegation in the complaint coutro- 
Tcrted by the answer ; or, 

2. Upon new matter in the answer controverted by ths 
reply; or, 

3. Upon new matter in the reply, except an issue of law 
is joined thereon. 

SUri?w ^ ^^^- Issues both of law and of fact may arise upon dif- 
['h'^S^Boi fetent parts of the pleadings in the same action. In such 
bMuwi. cases, the issnes of law must be first tried unless the court 

otherwise direct. 
Tiiil,wiiai. ^ 252. An issue of law must be Iriid by the court, unltsi il 
be rtf erred y as providedin seclions 210 ajid 271. An issue of 
fact, in an action for the recovery of money only, or of spe- 
cific real or pirsonnl proper!;/, or for a divorce from the vuir- 
riage contract on the ground vj adultery, must be tried by a 
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y, unless a jury trial be vaived as provided in seclion 266, 
or n refirence be ordered as provided in seclioiis 270 and 271. 

^ 253. Whenever in an actkiQ for the recovery of money [^'otic 
only, or of specific real or personal property, there shall jli,,™ic« 
be an Issue of fact, it must be tried by a jury unless a jury '^^* 
trial be waived, as provided in section 2fi6, or reference 
ordered, as provided in sections 270 and 271. 
254. Every other issue is triable by the court, which, o^^'^r^ 
iwever, may order the whole issue, or any specific ques-J^**'"" 
tion of fact involved therein, to be tried by a jury ; or may 
refer it, as provided in sections 270 and 271. 

^ 255. Ml issues of fact, tnablc by a jury or by court, *'i^^ 
tiutst be tried before a single judge. Issues offactintheffji^^^ 
. ^prcme court, must be tried at a circuit court when Ike Iriai 
wlkby jury, otherxme at a circuit court or specifll term, as ' 
^|i« court TTtai) by its rules prescribe. Issues of law must 6e 
tried at a general term, unless the court order the trid to be 
hud at a special term. 

^ 256. At any time after issue, and at least ten days be- Eit^nru- 
fore the court, either party may give notice of trial. TheB|'^w. 
par^ giving thi notice sliall furniih the clerk at least four ^[^ " 
days before the court with a note of the issue containing 
the title of the action, the names of the attorneys and the 
time when the last pleading was served; and the clerk 
shall thereupon enter the cause upon the calendar, accord- 
big to the date of the issue. 

tj 257. The issues on the calendar shall be disposed of ontemi 
in the following osj^r; unless, for the convenience of par- ^^iji;^'" 
ties, or the despatch of business, the court shall otherwise '"^*''^' 
'4lrect: 

1. Issues of fact to be tried by a jury ; 

2. Issues of fact to be tried by the court; 

3. Issues of law. 
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Chapter III. 
Trial by Jury. 



pleadings, !tc. 
recovery of gpcclflc pprsonal property, 



General and apociul vardicu deflijfd, 

- "■ ' ictlonrori . " . " . 

icUon for rectrrery of money only, or real pro- 



201. Verdict i( 

perty, jury may render either general or apeclal 
and when court may direct special finding. 

JflS. On special finding, with general verdict, former tp control. 

263. Id actions for recovery of money only, jury to assess dam 
ges. 

2«4. Entry of verdict. 



laiherpu- ^ 25S, Either party giving Ike notice, may bring Ike issue 
uir£j'™''o irial, and in Ike absence of the adverse parly, unless tke 
court. Jot good cause, otherwise direct, may proceed witk kis 
case, and lake a dismissal of tke complaint, or a verdict or 
judgment, as Ike case may require. Jl separate trial between 
a plaintiff and any of tke several defendants, may be ailoaed 
by the court, whenever, in its opinion, justice will thereby be 
promoted. 
SJtf ■" ^ 259. When the issue shall be brought (o trial by the 
■Di.yoT plaintiff, he shall furnish tke court untk a copy of tke sura- 
Jj^"**! mons and pleadings witk tke offer of defendant, if any shali 
have been made. Wken Ike issue skall be brought to trial by 
tke defendant, and Ike plaintiff skall neglect or refuse to fur- 
nish Ike court with a copy of the summons and pleadings oTtd 
the offer of the defendant, tke snme may be furnished by the 
defendant. i^ 

^^jgi ^ ^^^- -^ general verdict is that by which the jury 
J^"*'''' nonnce generally upon all or any of the issues, eithet 

favor of the plaintiQ* or defendant. A special verdict is 

that by which the jury find the facts only, leaving the 

judgment to the court. 

vcrdiHin ^ 2CI. In an action for the recovery of specific personal 

■«^fi">f property, if the property have not been delivered to the 

JJJJIi^, plaintiff, or the defendant by his answer claim a return 
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thereof, the jury shall assess tlie value of tlie property, if 
llieir verdict be in favor of the plaintiff, or if they flud in 
&ror of the defendant, and that he is entitled to a return 
thereof; and may at the same time assess the damages, if 
any are claimed in the complaint or answer, which the 
prevailing party has sustained by reason of the detention 
or taking and ivithholding such property. 

In every action for the recovery of money only, or spe- when m 
cific real property, the jury, in their discretion, may ren- rM»™ryof 
der a general or special verdict. In all other cases the'j;""*' 
ooort may direct the Jury to find a special verdict in writ- iilidaTwiii- 
Ing, upon all or any of the issues ; and in all cases may orf ™:ui 
instract them, if they render a general verdict, to find**"""?"" 
' .apon particular questions of fact, to be stated in wrlting,S?;J|",^, 
^kud may direct a written finding thereon. The special 
^vrerdict or finding shall be filed with the clerk, and en- 
^ftitered upon the minutes. 

^M (j 303. Where a special finding of facts shall be ineon- on ■pwiii 
^r 4btent with the general verdict, the former shall control ''JH'^**: 
the latter, and the court shall give judgment accordingly- ^XS."' 
^ 263. When a verdict is found Jot the plaintiff' in an J" «'»" 
ttlion for the recovery of raoneyf or far the defendant tcAcn ^„'|J|J ^. 
a lel-off fur Ike recovery of money is established, beyond the umLiu- 
^^ *naani of the plaintiff' 'i claim as established, the jury must 
^^■■Ifff assess the amount of the recovery; they may alio, under 
^Httc dieeclion of the court, assess the amount of the recovery 
^^ tohen the court give judgmeitl for the plaintiff" on the answer. 
If a set-off, established at the Iriil, exceed the plaintiff's de- 
mand so established, judgment for the defendant must be 
given for the excess; or if it appear that the defendant is en- 
titled to any other affrmalive relief, judgment must be given 
accordingly, 
^ 264. Upon receiving a verdict, the clerk thall make an ^^^ , 
y in his minutes, specifying the time and place of the 
I, the names nf the jurors and vjitnesses, the verdict, and 
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either Ike judgment lo be rendered thereon, or an order that 
the cause be reaerved Jot argumeni or further consideraiion. 
The justice trt/ivg the cause may, in his discretion, and upon 
such terms as viay be just, stay the entry of judgment and 
further proceedings, until the hearing and Jinal decision of a 
motion for new trial, or to set aside the verdict or judgment, 
upon the grounds of surprise or irregularity, or upon a case 
or bill of exceptions. 

The court shall have power to order a verdict to be entered, 
subject to the opinion of the court thereon. The judge who 
tries the cause may, in his discretion, entertain a motion to 
be made on his minutes to set aside a verdict and grant a 
new trial vpon exceptions, or as being against evidence, or for 
insiifficient evidence, or for excessive damages; but such mo- 
tio7i in actions hereafter (ri'ed, shall only be heard upon the 
minutes at the same term or circuit at which the trial is ha4, 
and if not heard at the same term or circuit in actions here- 
after tried, the motion must be made upon a case or bill of ex- 
ceptions, or vpon appeal. }Vhen such motion is heard and 
decided vpon the minutet of the judge, an appeal may be 
taken from such decision, and in case of appeal, a case or biii 
of exceptions must be prepared and settled in the usual form, 
and upon which case or bill of exceptions the argument of the 
appeal must be had. 

Jifter the trial of a cavse, either parly may, in (he manner 
prescribed by law and the rules of the court in which the ac- 
tion is pending, make and settle a case or bill of exceptions, 
which when settled shall be fled, and irhen filed after judg- 
ment, shall be attached to and becovie a part of the judgment 
nil. 
„, ^ 20t>. Motions for a new trial en a case or bill of exceji- 
!*" tioTts, motions for judgment on a special verdict or case reierv- 
ed subject to the opinion of the court, sluUl in the first instante 
be heard <i7id decided at a special term, unless the justice try^ 
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ing the cause shall direct it to be heard in the first instance at 
a general term. If such order is granted^ directing it to be 
heard at a general term^ such motion may then be noticed and 
brought on to argument by either party at a general term of 
such court y and the court shall hear and decide the same. 

Chapter IV. 
Tried by the court. 

SfOTioH 266. Trial by lury how waived. 

267. On trial by the court, judgment to bo given in twenty days. 

268. Exceptions, how and when taken. 

269. Proceedings upon judgment on issuo of law. 

§ 266. Trial by jury may be waived by the several par- thui by 
ties, to an issue of fact, in actions on contract, and with >»«"ved. 
the assent of the court, in other actions, in the manner fol- 
lowing : 

1. By failing to appear at the trial. 

2. By written consent, in person or by attorney, filed 
with the clerk. 

3. By oral consent in open court, entered in the minutes. 

\ 267. Upon a trial of a question of fact by the court, Jjjj^^**^ 
its decision shall be given in writing, and filed with the {IJ^i^g "eu 
elerk, within turenty days after the court at which the dL^*^^ 
trial took place. Judgment upon the decision shall be en- 
tered accordingly. 

^ 268. Pot the purposes of an appeal ^ either party may ex- ^^!^^ 
cept to a decision on a matter of law arising upon such trial j ^^ 
within ten days after notice in writingy of the judgment^ in 
the same manner y and with the same effect as upon a trial by 
jury. And either party desiring a review upon the evidence 
appearing on the trial ^ either of the questions of fact or of 
ImOj may at any time within ten days ajter notice of the judg- 
ment^ or within such time as may be prescribed by the rules 
aftht court y m^ake a bill of exceptions or case containing so 
much of the emdence and such exceptions as may be material 
to the question to be raised. The bill of exceptions or case 
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shall be settled as provided by the rules of the couri^ and Ike 
judge in settling such case shall hriejly specify the facts found 
by him and his cOJiclusions of law. 
p^,^^ § 26D. On a judgment for the plaintiff upon an itsue of 
^mllm law, the plaintifmny proceed in the manner prescribed by the 
i«*. Jirst two sub-diuisions of section two hundred and forty-six, 
upon the failure of the defendant to answer^ where the sum- 
mons was personally served. If judgment be for (he defen- 
dant, upon an issue of law, and if taking of an account, or the 
proof of any fact, be necessary to enable the court to complete 
the judgmenl,'a rejerence or assessment by jury may be or- 
dered, as in that section provided. 

Chapter V. 
Trial by referees. 

SicTiDN 2T0. Alt iasnes rcrorahlc by cuiucnt, 

271 . When refert'iit-e may be comiiulsorily ordered. 

272. Ruport lo stand us dfcbiou of tlic cuurl. 

273. Rffortes, how chosen. 

^270. All or any of the issues in the action, whetherof 
feet or of law, or both, may be referred, upon tlie written 
Au iBu« consent of the parties. 

ijuBwnt. ^ 271. Wliere the parties dnnot consent, the ourt may, 
upon the application of eitlier, or of its own motion, ex- 
wh.nro- cept where tlie inrestlgation will require the decision of 
""^ ubB. difEcult questions of law, direct a reference In the follow- 
er '"^'- ing cases : 

1. Where the trial of an issue of fact shall rerjiilre the 
examination of a long account on cither side ; in which 
case, the referees may he directed to hear and decide the 
whole issue, or to report upon any specific question of fact 
involrcd therein ; or, 

2. Wliere the taking of an account shall be necessary 
for the information of the court, before judgment, or for 
carrying a judgment or order into effect; or, 

3. Where a question of fact, other than upon the plead- 
ings, shiill arise, upon motion or otherivise, in any stage 
of the action. 
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court. 



^ 27S. Tke trial by referees is conducted in the same man- 22^2 
nifos a trial by court. They have the same power to grant 
adjournments as the court upon such trial. They must state 
the facts found and the conclusions of law separately y and 
Hmr decision must be given^ and may be excepted to and re- 
viewed in like manner. The report of the referees upon the 
whole issue stands as the decision of the court j and judgment 
may be entered thereon in the same manner as if the action 
had been tried by the court. When the reference is to report 
tkefactsj the report has the efect of a special verdict. 

^ 273. In all cases of reference^ the parties^ except when Referee*, 
an infant may be a party ^ may agree upon a suitable person j '^^ 
or personSf not exceeding threcy and the reference shall be or- 
dered accordingly; andj if the parties do not agree^ the court 
AM appoint one or more referees^ not exceeding threcj who 
shall be free from exception. 

Chapter VI. 

Manner of entering judgment. 

Swnov 274. Judgment may be for or against any of the parties. 

275. The relief to be awarded to the plaintiff. 

276. Bate of damages, where damages arc recoverable. 

277. Judgment in action for recovery of {)cr8onaI property. 

278. Judgment upon issue of law or of fact, to be upon direction 

of a single judge, or on report of referees, subject to re- 
view at general term. 

279. Clerk to keep a judgment book. 

280. Judgment to be entered in judgment book. 

281. Judgment roll. 

282. Judgment, in what cases and how to be docketed. 

\ VIA. Judgment may be given, for or against one or J«<igincni 

may be foe 

moire of several plaintiffs, and for or against one or more J,',*5J*{JU 
of several defendant?, and it may determine the ultimate ^^ ^'^'^' 
r^ts of the parties on each side, as between themselves. 
Ib an action against several defendants, the court may, in 
its discretion, render judgment against one or more of 
fheni} leaving the action to proceed against the others, 
whenever a several judgment may be proper. The court 
may also dismiss the complaint, with costs, in favor of one 
or more defendants, in case of unreasonable neglect 
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on the part of the plaintiff to seire the sammons on other 
defendants, or to proceed in the eanse against the defend- 
ant or defendants serred. 
T»f rtLrf ^ -^^- '^^ relief granted to the plaintiff, if there be no 
fi^-oe^iv Answer, cannot exceed tha*^ which he shall hare demand- 
UL ed in his complaint ; but in any other case, the eoaii may 
grant him any relief consbtent with the ease made bj the 
complaint and embraced within the issue, 
luieof ^ 276. Whenever damages are recoverable, the plaintiff 
y^^ mar claim and recover, if he show himself entitled tiiere- 
gy*^ to, any rate of damages, which he might have betetofine 
recovered for the same canse of action. 

^ 277. In an acti>n to recover the possessicm of petaon- 



Zr^^^^'al property, judgment for the plaintiff maybe for the 
v^ possession, or for the recovery of possession, oir the vmlne 



thereof, in case a delivery cannot be had, and of damages 
f^r the detention. If the property have been delivered to 
the plaintiff, and the defendant claim a retnm thereof, 
judgment for the defendant may be for a return of the 
property, or the value thereof, in case a return cannot be 
had, and damages for taking and withholding the same. 
jai^rsent § 273. Judgment upon an issue of law moi tried at a gen- 

OpOllMHK 

ofuwor eral termor an issue of fact^ or upom comfession^ or upon 
^^^S^^foUure to answer J (except where the derk is authorized to 
l^fSt oo ^^r the same hy the first subdivision of section two kwtdred 
r^S«, and forty-six J and by section three hundred and ^ghijhfimrj) 

tobftet to •^ / 

r^l^^t shall in the first instance be entered upon the diroctiom of a 
' *'^ single judge, or report of refereesj subject to review at Ma 

general term on demand of either party ^ as herein jnxwidoi. 
Clerk lo ^ 279. The clerk shall keep among the recoids of th» 

keep • 

jv^ani: court, a book for the entry of judgments, to be called the 

^^ judgment book." 

^ 280. The judgment shall be entered in the judgment 
!ldmi!!^ book, and shall specify clearly the relief granted, or otfaef 

determination of the action. 



I»be 
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§ 281. Unless the party or his attorney shall furnish a SJ*^"*"* 
jadgment roll, the clerk, immediately after entering the 
judgment, shall attach together and file the following pa- 
pcrs, which shall constitute the judgment roll ; 

1. In cas^ the complaint be not answered by any de- 
fendant, the summons and complaint, or copies thereof, 
proof of service, and that no answer has been received, 
the report, if any, and a copy of the judgment. 

2. jEft a// other cases the summons^ pleadings or copies 
thereof J and a copy of the judgment^ with any verdict or re- 
yorij the offer of the defendant^ bill of exceptions^ case^ and 
all orders relating to a change of parties^ and all orders and 
papers in any way invdving the merits^ and necessarily affect- 
ing the judgment. 

^ 5t82. On filing a judgment roll upon a judgment ^directing judgment 
m whole or in part the payment of money j it may be docketed ?tu!L ^ 
wiik the derkofthe county where it was render ed^ and in any docketed. 
Mir counfy^ iipon the filing with the clerk thereof a transcript 
of ike original ^* docket ^^ and shall be a lien on the real pro- 
JMrVy tn the county where the same is docketed^ of every person 
ogamei whom any such judgment shall be render ed^and which 
he may have at the time of docketing then of^ in the county in 
wkieh4uch real estate is situated^ or which he shall acquire at 
amy time thereafter for ten years from the time of docketing the 
9fame in the county where it was rendered. But whenever an 
appeal from any judgment shall be pending^ and the underta- 
king requisite to stay execution on such judgment shall hove 
leen gtven, and the appeal perfected as provided in the Codfj 
ike tourt in which such judgment was recovered may^ on spe- 
eU motion J after notice to the person owning the judgment^ in 
sitck terms as they shall see fit^ direct an entry to be made by 
tie clerk on the docket of such judgment that the same is "sc- 
cmred on appeal^^ and thereupon it shall cease during the pen- 
Ungofthe appeal to be a lien on the real property of the judg- 
ment debtor as against purchasers and mortgagees in good faith. 
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TITLE IX. 

Of the txtculiov. of ike judgmerit in civil actiom 



CniPTFR I. The 



II. pTOCiJcdings sapplt^mcDtaiy to Uie cxGCDtioD. 

Chapter I. 
The execution. 

Eiucution within live jettrs 



;, M prescribed b| 



mttlcea' cr 



281. After Ave years, to be issued oolj l>; leave of court. I.ekTe, 
how obtained. Execation oii judgment of jottlcea' c 
other Inferior courts when docketed, how issued. 

SS&. Other jodgnienls, how enforced. 

2S6. The diOtreat kinds of execution. 
287. To wbal counties execution may be iesncd. 
286. Execution against the person, in what cotes, 
280. F<.rm of the exccutiou. 
2d0. To he returnable in sixl; days. 

291. Existing laws relating to execution continued, untQ otlwr- 
wise provided. 

Hi™ ^ 283. Writs of execution for the enforcement of jadg- 
'oi'" taeuts as now used, are modiStd in conformity to this title, 
iixni and the party in whose favor judgment has been hereto- 
fore or shall hereafter be given, may at any lime within 
five years after the entry ot judgment, proceed to enforce 
the same as prescribed by this title, 
j^ ^ 284. .^fter the lapse nf jive years from the entry of 
'"^1^ judgment, an execution can he issued only by leave of the 
couTl, upon motion, mth personal notice to the adverse party^ 
unless he be absent or non-resident, or cannot be found to 
make svch service, in which case such service may be -made by 
publication, or in such other manner as the court shall direct- 
Such leave shall not be given, unless it be established fry the 
oath of the party, or other satisfactory proof that theju^- 
ment or some part thereof remains unsatisfied and due. 

When judgmctil shall have been rendered in a court ofjut- 

aioa '^'* of the peace, or in ajusttce^s or other inferior court in » 

S' ciiy, and docketed in the office of the clerk of the county^ the 

life, application for leave to issue execution must be to the county 

court of the county where the judgment was rendered^ or in 
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(Ae city and county of Mew- York, to Ike court of i 

pleos of that city and county, """^ 

§ 285. Whereajudgmentrequlres the payment of money f"!" 
or the delivery of real or personal properlj', the same may "*" 
be enforced in those respects by execution, as provided in 
this title. Where it requires the performance of any other 
act, a certified copy of the judgment may be served upon 
the party against whom it is given, or the person or officer 
who is refiuired thereby, or by law, to obey the same, and 
his obedience thereto enforced. If be refuse he may be 
punished by the court as for a contempt. 

^286. There shall be three kinds of execution; oncTiied 
against theproperty of the judgment debtor; another against ""'><" 
his person ; and the third for the delivery of the poases- 
Bion of real or personal property, or such delivery with 
damages for withholding the same. They shall be deemed 
(he process of the court, but they need not be sealed nor 
subscribed, except as prescribed in section 289. 

§287. Wi'ien the execution is against the property oj thejudg- To «■! 
ment debtor, it Tnay be issued to the sheriff of any county"""'' 
tohere the judgment is docketed. When it reipiir^s the deliv- '""'■ 
ery of real or personal prtrperty it must be issued to the sher- 
iff of Ike county where the property, or some part thereof, is 
situated. Executions may be issued at the same time to dif- 
Jerent counties. Real property adjudged to be sold, must be 
sold in the comity where it lies, by the sheriff of ike county, 
or by a referee appointed by the court for that purpose, and 
thereupon the sheriff", or referee must execute a conveyance to 
the purchaser, which conveyance shall be effectual to pass the 
rights and interests of the parlies adjudged by the decree to 
be sold. 

§288 If the action be one in irhich the defendant i^"-" 
might have been. arrested, as provided in section 179 andi""^'" 
section 181 , an execution against the person of the judg- '""' " 
ment debtor may be issued to any county within the juris- 
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diction of the court, after the return of au execution 
against his property uasatislied in whole or in part, 
cwm of ^ 289. Tlie execution must l>e directed to the slieriff, or 
UK. coroner, when the sheriff is a party or interested, 3uh- 
scribed hy the party issuing it, or his attorney, and must 
intelligibly refer to the judgment, stating the court, the 
county where the judgment roll or transcript is filed, the 
names of tlie parties, the amount of [he judgment, if it 
be for money, and the amount actually due thereou, and 
the time of docketing in the county to which the execu- 
tion is issued, and shall require the officer substantially 
as follows : 

1 . If it be against the praperty of tlie judgment dfibtor. 
it shall require the olficer to satisfy the judgment out of 
the personal property of such debtor, and if sufficient 
personal property cannot be found, out of the real prop- 
erty belonging to him on the day when the Judgment was 
docketed in the county, or at any time thereafter : 

2. If it be against real or personal property in the 
hands of personal representatives, heirs, devisees, legatees, 
tenants of real property, or trustees, it shall require the 
officer to satisfy the judgment out of such property : 

3. If it l>e against the person of the judgment debtor, 
it shall require the officer to arrest such debtor, and com- 
mit him to the jail of the county until he shall pay the 
judgment, or be discharged according to law : 

4. If it l)e for the delivery of the possession of real or 
personal property, it shall require the officer to deliver 
the possession of the same, particularly describing it, to 
the party entitled thereto, and may at the same time 
require theofficer to satisfy any costs, damages, or rent! 
and profits, recovered by the same judgment out of the per- 
sonal property of the party against whom it was rendered; 
and the value of the pi-operty for which the judgment was 
recovered, to be specified therein, if a delivery thereof 
cannot be had, and if sufficient personal properly cannot 
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be found, then out of the real property belonging to him on 
the day when the judgoaent was docketed or at any time 
thereafter, and shall in that respect be deemed an execu- 
tion against property. 

4290. The execution shall be returnable within sixty ^"^ 
days after its receipt by the officer to the clerk with whom " 
the record of judgment is filed. 

§ 291. Until otheTwise provided by the legislature, theex-r.^ 
isling provisions of law jwt in conjlid with this chapter, re-'"' 
lating to exeeutions, and their incidents, (he property liabU^^ 
to sale on execution, the sale and redemption thereof, the pow- vi< 
erg and rights of oncers, their duties thereon, and the proceed- 
ings to enforce those duties, and the liahilily of their sureties, 
thall apply to the executions prescribed by this chapter. 

Chapter II. 

Proceedings supplementary to the execution. 

Ssctjos 292. Wlieu ciecution returned iinBatisficd, order for dlseovpry of 
property altoired. Also wLcd judgment debtor refases to 
applj jiroiKrtj to silliify judgmout. llanoer of proceed- 
ing to examine judgment debtor. 
293. Aajr debtor may pay etecutioo agaiuat hia creditor. 
21>1. Examiiuition of debtors of judgment debtor or of those 



2D6. Compelling party ur triliKises (o attend. Examinatloos 

when to be oD ottth. 
2nT. Judge may order property to be applied on execution. 
2U8. Judge Duy appoint rc<;eiver, and pcoliibit Irauafer, lie, of 

properly. 

299. Proceedings upon claim of another party to property, or on 

dcuial of indebtedness to judgment debtor. 

300. Reference by judge. 

301. Cost* of proceedings. 

802. P!»obc4lienue of order, how punished. 

§ 292. When an execution against property of the judgment "vnm a- 
debtor, or of arty one of the several debtors in the samejudg-'^^^^' 
ment, issued to the sheriff" of the county where he resides, or %M^"r 
if he do not reside in the stale, to thi sheriff of the county i^avai, 
tehere a judgment roll, or a transcript of a justice's judgment, 
for twenty-five dollars or upwards, exclusive of costs, isJUed,is 
returned unsatisfied in whole or in part, thejudgmertt creditor, 
at any time t^ter such return made, it entitled to an order 
G 
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ftoin a judge of the court, or a cauvly judge of the county to 
vrkich the exectition war ismed, ot a judge of the court of 
common pteas for the city and rounty of JVew-York, whm 
the execution was issued to such city and county, requiring 
suck judgment debtor to appear and ansieer eonceming hi$ 
property, before such judge, at a time and place specified tn 
(Ac order, within the county to which the execution teas issued, 
Jifter the issuing of an execution agninst property, and upon 
l^h^ proof by affidavit, of a party or otherwise, to the satisfaction 
fgrnu-np-o/Me court, or a judge thereof, or county judge, or any judge 
^i-iaM'ty of the court of common pi ens for ihe ci'y and county of Jfevt- 
York, that any judgment debtor, residing in the county when 
such judge or officer resides, has properly, which he unjustly 
refuses to apply towards the satisfaction of the judgment^jtwh 
court or judge may, by an order, require the judgment debtor 
to appear at a specified lime and place, to anstcer concerning the 
same: and such proceedings may thereupon be had for the appli- 
cation of the properly of the judgment debtor towards the satis- 
faction of the judgment as are proi-idcd upon the return of an 
execution. On u)i examination wider this section, either party 
may exainine witnesses in his behaf, and the judgment debtor 
may be ex<imined in the same manner as a uHlness. Instead of 
Uuiucrar the order requiring the attendance of the judgment debtor, tht 
T^*«^„ judge may, upon prvofby affidurit or otherwise, to his satisfac- 
oeiiut tion, that there is danger of the debtor's leaving tht state, or 
concealing himself , and thai there is reason to believe he has 
property which he unjustly refuses to apply to such judgment, 
issue a warrant requiring thetheri^ of any county where such 
debtor may be, to arrest him and bring him before such judge. 
Upon being brought before the judge, he may be examined on 
oath, and if it then appears that there is danger of the debtor's 
leaving ihe Stale, and that he has properly which he has unjust- 
ly refused to apply to such judgment, ordered to enler into an 
Imdertaking with one or more sureties, that he will from timt 
to time attend before the judge as he shall direct, and that ht 
will not, during the pendency of the proceedings, dispose of 
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ion of his property, not exempt from exccuHon. In 
dtfnult of entfring into such undfrtaking, he may be commU- 
led to prison, by tearrant of the judge as for a contempt, 
JVb person shall, on examhiaiion pursuant to this chapter, be 
excusedfrom answering any question on the ground that his 
txamtpolion loill tend to convict htm of the commission qf a 
fraud ; but his nnstcer shall not be used as evidence against 
Aim in any criminal proceeding or prosecution. 

§293. After the issuing of execution against property, *^ *•** 
any person indebted to the judgment debtor, may pay to^|2M[ 
the sheriff the amount of his debt, or so much thereof as"'"*'^" 
Jhall be necessary to satisfy the exrcuf ion, and the sheriff's 
jtecelpt shall be a suflioient discharge for the amount so 
{laid. 

fj 2M, After the issuing or return of an execution against if^'^i'i 
{ooperty of the judgment debtor, or of any one of several "J^^ni 
<tebtors in t>.e same judgnient,aDd upon an affidavit, that?i^'£^i! 
«ny person or corporation has property of such judgment '»Moiig- 
debtor, or is indebted to him in an amount exceeding ten 
dollars, the judge may by an order require such pprson or 
Qorporation, or any officer or member thereof, to appear 
at a speoUied time and place, and answer concerning the 
Mme. The judge may also, in his discretion, rer[uir© 
notice of such proceeding to bo given to any party to the 
tctioQ, in such manner as may seem to him proper. 

§ 295. Witnesses may 
on any proceedings under this chapti 
U upon the trial of an issue. 

§ 396. The party or witness may be required to attend conrpsBi 
be&re the judge, or before a referee, appointed by the"""™' 
court or judge ; if bel'ure a referee, the examination shall 
bfl taken by tlie referee, and certiiied to the judge. All 
Axaminations aud answers before a judge or referee, under 
Ibis chapter, shall be on oath, except that when a corpo- 
ntion answers, the answer shall be on the oath of an offi- 
cer thereof. 



required to apj>ear and testiiy wiumwoi 

reqiurcd to 

in the same manner '"■^r- 



a^i^sa^ 
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EMTiiinn- ^ 297. Tke judge may order any proptrly of the judgment 
j^™ debinr, not exempt from execution, in the hands either of him- 
self ot any other person, or due to the judgment debtor, to he 
oria pn.- applied towards the satiif action of the judgment, except that 
™mKS" ''^* earnings of the debtor for his personal services, at any 
time teithin sixty days next preceding the order, cannot be to 
applied, when it is made to appear by the deblor^s affidavit, or 
otherwise, that such earnings are necessary for the use of a 
family supported wholly or partly by his labor. 
Ju*(«iMy ^ ^^^- '^^^ j^dge may also by order appoint a receiver of 
«"»( Ur the properly of the judgmmt debtor, in the same manner and 
irauujr, with the like authority as if the appointment was made by the 
■"">■■ court accoi-ding to sectimi 244. But before the appointmetU 
of such receii'er, the judge shall ascertain, if practicable, by 
the oath of the parly, or otherwise, whether any other supple 
mcntary proceedings are pending against the judgment debtor, 
and if such proceedings are so pending, the plaintiff therein 
shall /lave notice to appear before him, and shall likejvise have 
notice of all subsequent proceedings in relation to said receiv- 
ership. J^o more than one receira- of the properly of a 
judgment debtor shall be appointed. The judge m^y also by 
order, forbid a transfer or other disposition of the property of 
the judgment debtor not exempt from execution, and any in- 
terference therewith. 
ptecoA- ^ 299. If it appear that a person or corporation alleged 
',^^^Si^ to have property of the judgment debtor or indebted to 
^^^,, him, claims an interest in tlie property, adverse to hira, 
Hi^of ii"i- or denies the debt, such interest or debt shall be recovera- 
ioji«i(- bie only in an action against such person or corporation 
d.bio[, jjy (|jg receiver; but the judge may, by order, forbid a 
transfer or other disposition of such property or interest, 
till a sufficient opportunity be given to the receiver to 
commence the action, and prosecute the same tojudgment 
and execution ; but such order may be modified op dissolv- 
ed, by the judge granting the same, at any time, on such 
security ae he shall direct. 
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^ 300. The judge may, in his discretion, order a refer- itcf«...« 
ence to a referee agreed upon or appointed by him, to 
report the evidence or the facta. 

(j 301. The judge may allow to the judgment creditor, cmu of 
or to any party ho examined, whether a party to the action 
or not, witnesses' fees and disbursements, and a fixed sum 
in addition, not exceeding thirty dollars, as costs. 

^ 302. If any person, parly or witneaSf disobey an order ofvuobM- 
the judge or referee duly served, suck person, party or wiMejJ^J^t™ 
may be punished by the judge as for a contempt. Jind tn all 
easesof commilmenl under this chapter, or the act toabolish 
imprisonment for deW, the persm committed may, in case of 
inability to perform the act required, or to endure the impris- 
onment, be discharged from imprisonment, by the court or 
judge committing him, or the court in which the judgment 
was rendered, on such terms as may be just: 

» TITLE X. 

Of the costs in civil actions. 

SsonoN 803. Fco liiti abolished. Allowances given, Mraiod cosU. 

a04. When nlloH-ed, of course, to pUinlSQ'. 

3Q5. Wbcn illoHcd lo defoudaot. 

306. Wbca allowed to either part; in the discretion of tlie con 
^^vr SOT. Amount or costs allowed. 

^^^^ 308. Allowaace, in addition, of a per contage oa Ihc recover; 

^^^K 300. Per centage, how compnted. 



310. Intercat on Tordict or report, whoa allowed. 
811. Costs, how to be inserted in judgment, 

815. Clerk's Tecs. 
SIS. Rercreo's fees. 
814. Costsonpostponemeot of trial. 
SIS. Costs on B motion. 

816. Costd against infunt pkmtiQ'. 
SIT. Costs in an action b; or against ai 

truEtec oT an express trust, or a 

818. Costs on review of a decision of an intbrior court, in a special 

proceeding. 
SIQ, 330. Costs in actions by (be people. 

821. Costssgainst auigooe of cause of action after adianbrouglit 

822. CosU on a settle me nt. 

^303. All statutes establishing or regulating the costs pB.hi 
or fees of attorneys, solicitors and counsel in civil actions, 
and all existing rules and provisions of law, restricting or 
controlling the right of a party to agree with an attorney, 
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» solicitor or couDsel, for his compensation, are repealed ; 

^™«i snd hereafter tlie measure of such compensation shall be 
left to the agreement, express or implied, of the parties. 
But there may be allowed to the prerailing party, upon 
the judgment, certain sums by way of indemnity, for his 
expenses in the action ; which allowances are in this act 
termed costs. 

Wb«n .1- h 304. Costs shall be allowed of course to the plaintiff 

^^I^M npon a recovery, in the following cases : 

1 . In an action for the recovery of real property, ot 
when a claim of title to real property arises on the plead- 
ings, or is certified by the court to have come in question 
at the trial; 

2. In an action to recover the possession of personal 
property; 

3. la the actions of which, according to section 54, a 
court of a justice of the peace has no jurisdiction ; 

4. In an action for the recovery of money, where the 
plaintilT shall recover fifty dollars or more. But in an 
action for assault, battery, false imprisonment, libel, slaa- 
def , malicious prosecution, criminal conversation, or se- 
duction, if the plaintiff recover less than fifty dollars 
damages, he shall recover no more costs than damages. 
And in an action to recover the possession of personal 
property, if the plaintiff recover less than fifty dollars 
damages, he shall recover no more costs than damages, 
unless he recovers also property, the value of which with 
the damages amounts to fifty dollars. Such value must 
be determined by the jury, court or referee, by whom the 
action is tried. 

When several actions shall he brought on one bond, 
recognizance, promissory note, bill of exchange, or other 
instrument in writing, or in any other case, for the same 
cause of action, against several parties who might have 
been joined as defendants in the same action, no costs 
other than disbursements shall be allowed to the plainti^ 
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in more than one of such actions, which shall be at his 
election, provided that the poity or iMirties proceeded 
Against in such other action or actions, shall at the time of 
the commeDcemont of the previous action or actions have 
beea within this slate, and not secreted. 

§ 305. Costs shall heallowedof course to the defendant, w™ •!• 
in the actions mentioned in the last section, unless the '''''''^''■ 
5»lMntifrbe entitled to costs therein. 

^ 306. In other actions costs ntay be ailoutedornot, in tAew\ieBii- 
dUcreHoti of the court. 

In all actions where there are several dtfindanis, not united^ 
in interest, and making separate defences by separate an*icers, ™""' 
and the plaintiff fails to recover judgment against allf the 
taurt may award costs to suck of the defendants as have judg- 
ment in their favor, or any of them. 

hi the following cases the costs of an appeal shall be in the 
discretion of tke court : 

1, When a new trial shall be iirdrred. 

2. Whm a judgment shall be affirmed in part and reversed 
Vi-part. 

% 307. When allowed, costs shall be as follows : ^^^^^^ ^ 

1. To the plaintiff, for all proceedings before notice of^V 
trial (including judgment when entered,) 

In an action where judgment upon failure to answer 
may be had without application to the court, seven dol- 
lars; in an action where judgment can only be taken oa 
application to the court, twelve dollars ; for all subsequent 
(>roceeduigs before trial, seven dollars: 

2. To the defendant ; i'or all the proceedings before no- 
tice of trial, five dolkra ; for all subsequent proceediusp 
before trial, soven dollars: 

3. For the trial of issues of law, if separate from tba 
trial of issues of fact, to the plaintiff lifteen dollars ; to the 
defendant, twelve dollars : 
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4. For the trial of the issues of fact, if separate from ihf 
trial of the issues of law, to the plaintiff fifteen doUars; t© 
the defendant twelve dollars j 

5. For the trial of the issues of fact and of law, when 
tried at the same time, to the plaintiff twenty dollars; to 
the defendant fifteen dollars : 

6. To either parly on appeal, except tothe court of Ofpeala, 
before argument, fifteen dollars; for argument thirty dollars i 
but this provision »haU not apply to appeals from an order 
granting or denying a non-enumeraled motioti. 

7. To either party on appeal to the court of appeals ; 
before argument, twentj'-five dollars ; for argument, fifty 
dollars: 

8. To either party, for every circuit or term, at which 
the cause is necessarily on the calendar, and not reached 
or is postponed, excluding that at which it is tried or heard, 
ten dollars. 

§ 308. In addition to these allowances, if the action be 
™ for the recovery of money, or of real or personal property, 
»™- and a trial has been had, the court may in difficult or ex^ 
traordinary cases, make an allowance of not more than ten 
per cent, on the recovery or claim, as in the next section 
prescribed, for any amount not exceeding five hundred 
dollars ; and not more than five per cent, for any addition- 
al amount. 

Such allowance may likewise be made, upon the reco- 
very of judgment in any action for the partition of real 
pro|)erty, or for the foreclosure of a mortgage, or in which 
a warrant of attachment has been issued, or for the con- 
etruction of a will or other instrument in writing, and ia 
proceedings to compel the determination of claims to real 
property, and also in any case where the proBccution or 
defence has been unreasonably or unfairly conducted. 
(j 309. These rates shall be estimated as follows : 
1. If the plaintiff recover judgment, it shall be i 
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the amount of money, or the value of the property reco- 
vered, or claimed, or attached, or affected by the con- 
struction of the will, or sought to be partitioned, or the 
amount found due upon the mortgage in an action for fore- 
closure : 
2. If the defendant recover judgment, it shall be upon 

the amount ot money, or the value of the property claimed 
by the plaintiff, or attached or affected by the construction 
of the will, or of the defendant's interest in property sought 
to be partitioned, or the amount claimed in an action for 
foreclosure. 

Such amount of value must be determined by the jury, 
court, or referees, by whom the action is tried, or judg- 
ment rendered, or the commissioners appointed to make 
partition in an action therefor. 

§ 310. When the judgment is for the recovery of money, imcrest oa 
interest from the time of the verdict or report, until judg- [^f^. 
ment be finally entered, shall be computed by the clerk, ^''^•*** 
and added to the costs of the party entitled thereto. 

^311. The clerk shall insert in the entry of judgment, ^"^ 
on the application of the prevailing party, upon two daysJ2J^,° 
notice to the other, the sum of the charges for costs, as 
above provided, and the necessary disbursements and fees 
of officers allowed by law, including the compensation of 
referees, and the expense of printing the papers upon any 
appeal. The disbursements shall be stated in detail, and 
verified by affidavit, which shall be filed. 

§ 312. The clerk shall receive, cierv^ 

On every trial, from the party bringing it on, one dol- **** 
lar ; on entering a judgment by filing transcript, six cents : 

On entering judgment, fifty cents; except in courts 
where the clerks are salaried officers, and in such courts 
one dollar. 

He shall receive no other fee, for any services whatever 
in a civil action, except for copies of papers, at the rate of 
five cents for every hundred words. 
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, 5 313. The fc« of "'■""■' '. „, ,w „feren« ; ■><" 
the pnrliM may HEM m "" = 

:- ferees, » P-Ipo"' aL ten doll"., l*'""' "" "^ 

of witnesses, may w u"i 

the postpoT^ment. ^ ^^^j^^^ ^„ ,T,e disc«^ 

^^•^■^^■^"^-'^^"^.^Igt.n dollars. 

fudged asaiast an infant pl«B: 



e appeared in tb^''"^^'*": 



shan 



tion of the court, i 
« . ^ 310. 'WTien costs hH 

^ i*-^ tiff, the guardian by whomNT "^*''~^|^ thereof may be en- 
he responsible therefor, and\ 

forced by attachment. \Mtfended fry <»» txtx^er, 

■■iflKi §317. In an aclion prosiculed orhi^ i ist or a p«W> * 
•^^ administrator, trustee of an express 'Wtie rectrvtred^ « w 
iStra' pr<»sly authorized by statute, costs ^^^^ '^j^^t or defending «• 
in ei" an action by and against a person prosecuti^^ ^[^ (^(y upon W" 
• piiKB/iw own righi, but such costs shall be ^ftargeat^j^^^ unless tht 
' collected of the estate, fund or parly repixscuti^ jipintiff or i*" 
court shall direct the some to be paid by the pi^-^^Uk in 'W^ 
fendant, personally j for mismanagement or badfh^y , e^ittn/A 
action or dejence. But this section shall not be\ -here the^ 
to allow costs against executors or administrators, Um t,, of tiMt 
are now exempted therefrom, by section forty-on^Qji Sfatvtes; 
three, chapter six of the second part of the Revised ^^ \^allht re- 
and whenever any claim against a deceased person sh^^ Xhuteti ^^ 
f erred pursuant to the provisions of the Revised "S^iqng u of rt- 
prevailing party shall be entitled to recover the fccUns Xoi,to bt 
ferees and witnesses and othcrnecessary disbursemenfinc'aii^^ 
taxed according to law. Njed. idi*"' 

§ 318. When the decision of a court of inferior jtiriii e the 
■Vtion, in a special proceeding, shall be brought i>eforl)e up* all 
"■ supreme court for review, such proceeding shall, "' 
'■ purposes of costs, be deemed an action at issue, on a qtf 
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tion of law, from the time the same shall be hrougbt into 
the supreme court, and cosl^ thereon shall be awarded 
and collected in such manner as the court shall direct, 
according to the nature of the case. 

(j 319. In al! civil actions prosecuted in the name of thee- 
people of this state, by an officer duly authorized for that i* 
purpose, the people shall be liable for costs in the same 
cases, and to the same extent, as private imrtics. If a 
private person be joined with the people as plaintiff, he 
shall bo liable in the first instance for the defendant's 
costs J which shall not be recovered of the people, till af- 
ter execution issued tlierefor against such private party 
and returned unsatisfied. 

^ 320. In an action prosecuted in the name of the peo- n 
pie of this state fi5r the recovery of money or property, or 
to establish a right or claim, for the benefit of any county, 
<dty, town, village, corporation or person, costs awarded 
against the plaintiff, siiall be a charge against the party 
for whose benefit the action was prosecuted, and not 
against the people. 

^ 321. In actions, in which the cause of action slmll, byn> 
assignment after the commencement of the action, or io"^ 
any other manner, become the property of a person not a "^ 
party to the action, such person siiall be liable for the '" 
costs, in the same manner as if he were a party, and pay- 
ment tliereof may be enforced by attachment. 

^322. Upon the settlement, before judgment, of anyc, 
actioQ mentioned iu section 301, no greater sum shall be 
demanded from the defendant as costs, than at the rates 
prescribed by that section. 
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TITLE XL 

Of appeals in civil actions. 

Chapteh I. Appeals in general. 

II. Appeals to the court of appeals. 

III. Appeals to the supreme court from an inferior court. 

IV. Appeal in the supreme court, and the superior court, and 

the court of common pleas of the city of New- York, from 
a si iigle judge to the general tenn. 
V. Appeal to the court of common pleas for the city and county 
of New. York, or to a county court, from an inferior 
court. 

Chapter I. 
Appeals in general. 

Skotion 823. Writs of error abolished, and appeals substituted. 

824. Orders made out of court, bow vacated or modified. 

325. Who may appeal. 

826. Parties how designated on appeal. 

327. Appeal how made. 

328. Clerk to transmit papers to appellate court. 

829. Intermediate orders affecting the judgment, may be reviewed 

on the appeal. 
880. Judgment on appeal. 
331 . Certain appeals to be within two years. 
882. Other appeals within thirty days. 

Writeo/er. ^ 323. Writsof crror in civil actions, as they have here- 

lor abolish- 
ed and ap. tofore existed, are abolished, and the only mode of review- 

peaU tub* ' i j 

•uimed. jjjg ^ judgment, or order, in a civil action, shall be that 

prescribed by this title. 
Orders k 324. An ordcr, made out of court, without notice to 

made oat ' ' 

hii'^'lSia. *^® adverse party, may be vacated or modified, without 
JSitfied. notice, by the judge who made it, or may be vacated or 

modified on notice, in the manner in which other motions 

are made. 
Who may ^ 325. Auy party aggrieved may appeal in the cases 

prescribed in this title. 
Parties, § 326. The party appealing, shall be known as the ap- 
nSSd S'^ pellant, and the adverse party as the respondent. But 

appeal. 

the title of the action shall not be changed, in consequence 
of the appeal. 
Appeal, § 327. An appeal must be made by the service of a no- 
tice in writing, on the adverse party, and on the clerk, 
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with whom the judgment or order appealed from is enter- 
ed, stating the appeal from the same or some specified 
part thereof. When a party shall give in good faith, no- 
tice of appeal from a judgment or order, and shall omit 
through mistake, to do any other act necessary to per- 
fect the appeal or to stay proceedings, the court may per- 
mit an amendment on such terms as may be just. 
6 328. Upon the appeal allowed by the second and third cierk to 

' ^ ^^ '' transmit 

chapters of this title, being perfected, the clerk with whom JJpJ"JJ 
the notice of appeal is filed, shall, at the expense of the®*""^ 
appellant, forthwith transmit to the appellate court a cer- 
tified copy of the notice of appeal and of the judgment 
roll. 

§329. Upon an appeal from a judgment, the court may dwiTS?^ 
review any intermediate order, involving the merits, and.^^ »^^^ 
necessarily affecting the judgment. JSJrlSori 

§330. Upion an appeal from a judgment or order, thejf'^'^"^' 
appellate court may reverse, affirm or modify the judg-^'^PP*"** 
ment or order appealed from in the respect mentioned in 
the notice of appeal, and as to any or all of the parties, 
and may, if necessary or proper, order a new trial. When 
the judgment is reversed or modified, the appellate court 
may make complete restitution of all property and rights 
lost by the erroneous judgment. 

§831. The appeal allowed by the second and third certain ap- 

Dealt wiitt* 

chapters of this title must be taken within two years after "> ^^^^^ 

* -^ yean. 

tbe judgment. 

§ 332. The appeal allowed by the fourth chapter of this other ap. 
till0| must be taken, within thirty days, after written no-jj^^^'*^ 
tioo of the judgment or order shall have been given to the 
pa»f mppealing. 
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Appeals io the Court of Appeals. 

IK 333. In what caws. 
884. On any ii|>peal security toast be gircti to pay costs and dani' 

ogea, not exceeding $250, or dcporil mtde, iinl^hi vaitni. 
S3S. O^J^^gnll^at for manej. Eecurity to ttaycxcciitiuu. 
836. If Jiidgntent be to deliver dmnuBcnts, tlieymtwtbo depodl- 

eO. 

337. If lo exeentc convoyancp, It m 

338. Security ulicrii judgment is U 

mortgaged premises. 
389. SUy of prowudinas ujion security ^veo. 
840. Undurtoklngs may be in one instrument, or scTerul. 

341 . Swurily to Iw niiprovcd ami lo jiutify. 

342. Perislmble property muy be H>ld,ootwitb9tamtIiigappcal. 
843. UndcrUilti[« IB - - "' ■ 



fifed. 



^333. An appeal may be taken to the coart of appeals, 
in the cases mentioned in section 11. 
r § 3:it. To render an appeal effectual for any purpose, a 
written undertaking must be executed, on the part of the 
^. appellant, by at least two sureties, to the effect, that the 
g appellant will pay all costs and damages which may be 
ici swarded against him on the appeal, not osceediug two 
hundred and fifty dollars ; or that sum must he deposited 
with the clerk, with whom the judgment or order was en- 
tered, to abide the event of the appeal. Such undertaking 
or deposit may be waived by a written consent on the part 
of the respondent. 

^ 335. If the appeal be from a judgment directing the 

a- payment of money, it shall not stay the execution of the 

a-judgment, unless a written undertaking be executed on 

the part of the appellant, by at least two sureties, to the 

ett'ect, that if the judgment appealed from, or any part 

thereof, be affirmed, the appellant will pay the amount 

directed to be paid by the judgment, or the part of such 

amount as to which the judgment shall be affirmed, If it 

be afiirmed only in part, and all damages which shall be 

awarded against the appellant, upon the appeal. 

'0 ^33t). If the judgment appealed from, direct the assign- 

if-ment or delivery of documents,or personal property, ihe 

^" execution of the judgment shall not be stayed by appeal 
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anless the things required to be assigned or delivered, be 
brought into court, ot placed in the custody of such offi- 
cer or receiver as the court shall appoint, or unless an un- 
dertaking be entered into, on the part of theappellant,by 
at least two sureties, and in such amuunt as the court or 
ajudge thereof, or county judge sliall direct, to the effect 
that the appellant will obey the order of the appellate 
court, upon the appeal. 

(j 337. It' the j udgmeut appealed from, direct the execu- if w »>»■ 
tion of B conveyance or other iustntment, the execution of ^'^'^' " 
the judgment shall not he stayed by the appeal, until the""j2jli. 
instrument shall have bet-n executed and deposited with' 
the clerk with whom the judgment is entered, to abide the 
^id^ent of the appellate court. 

. ^338. If the judgment appealed from, directthe saleorSruriw. 
delivery of possession of real property, the execution of'*^^^^ 
tile same shall not be stayed, unlessa written undertakingbeSJTill'o'" 
executed on the part of the appellant, witii two sureties, ?"=■" 
to the cflect that during the possession of such property l>y 
th« appel]ant,he will not c«)inmit, or suifer to be committed, 
iny waste thereon, and that if the judgment be affirmed, he 
will pay the value of the usu and uceupution of the pro- 
perty, from the time of tlie appeal until the delivery of pos- 
Vssioa thereof, pursuant to the judgment, not exceeding a 
■am to be fixed by a judge of the court by which Judgment 
Vas rendered, and which shall be specified iu the under- 
tsklng. When the judgment Is for the sale of mortgugml 
inmiises, and the payment of a deficiency arising upon 
$he sale, the undertaking shall also provide for the pay- 
ment of such deficiency. 

^ 339. IVhenever an apptal w perfect fd as provided by tec- sny of 
timu tliTte hundred end ihirtij-fivi, three hundred and thirty-^^^. bi«i 
luc, three hundred and thirlysevm and three hundred and ?"="■ 
thirty-eighty it stays n/l further proceedings in the court below, 
upon the judgment appcaleil frcvior ufioa the matter embraced 



112 CODE OF PROCEDURE." 

Iherdn; but the court helow may pro/^eed upon rnyorterffl 
included m (Ae action., and not affected by the judgmtni ap- 
pealed from. And the court below may, in its discretion^ dis- 
pense ufith or limit the security required by sections three hun- 
dred and !hirty-Jive, three hundred and fkirty -six and three hun- 
dred and thirty-eight, wheit the appellant is an executor, ad- 
minislratoT, trustee or other person acting in another's right; 
and may also limit such security to an amount not less than 
f/ty thousand dollars, in the cases mentioned in seciicms three 
hundred and thirty-six, three hundred and thirty-seven, three 
hundred and thirty-eight, where it would otherwise, according 
to those sections, exceed that sum. 
Vahm- § 340. The undertakings prescribed by sections 334, 335, 
buiiwiB 336, and 33S, may be in one instrument or several, at the 
or (ever.1. optioQ (,f the appellant; and a copy, including the names 
and residence of the sureties, must be served on the ad- 
verse party, with the notice of appeal unless a deposite is 
made as provided in section 334 and notice thereof given, 
s«ani)-io ^341. An nmlertaking upon an appeal shall be of no 
Loeflect, unless it be accompanied by the affidavit of the su- 
reties, that they are each worth double the amount speci- 
fied therein. The respondent may, however, except to the 
sufficiency of the sureties, within ten days after the notice 
of the appeal ; and unless they or other sureties justifiy 
before a judge of the court below or a county j ndge, as pre- 
scribed by sections 195 and 196, within ten days thereafter, 
the appeal shall be regarded as if no undertaking had been 
given. The justification shall be upon a notice of not less 
than five days. 
P„4rt»iiie ^ 342. In the cases not provided for in sections 335,336, 
^'t* 337, 338, and 339, the perfecting of an appeal, by giving 
wwwu^the undertaking mentioned in section 334, shall stay pro- 
ceedings in the court below, upon the judgment appealed 
from, except, that where it directs the sale of perishable 
property, the court below may order the property to be 
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sold, and the proceeds thereof to be deposited or invested, 
lo abide the judgment of the appellate court. 

^343. The undertaking must be filed with the clerk, rndei 
with whom tile judgment or order appealed from was en- '■' ^< 
lered. 

Chaptee III. 
Appeal to the Supreme Court from an inferior court. 

SktIos S44. In wbat cases. 

315. Security must be given u upon appeal lo the court of np- 

340. AjipeBi, where heard. 

817. Judgment on appeal, where entered and docketed. 

\ 344, An appeal may be taken to the supreme courtj'" " 
&oin the judgment rendered by a county court, or by the 
tuayors' courts, or the recorders' couits of cities. But no 
appeal shall be allowed from a judgment of a county court 
in a case arising In ii justice's court, unless the party de- 
airing to appeal shall within thirty days after notice of 
the judgment, present to a judge of the supreme court the 
return of the j iislice, or a copy thereof, with the decision 
of the county coui-t, and obtain from such judge a certifi- 
cate that he has examined the c^e, and in his opinion an 
appeal to the supreme court should be allowed. 

^ 345. Security must be given upon such appeal, in the s«-n 
same manner, and to the same extent, as upon an appeal i""' 
to the court of appeals. ^,^,\ 

^ 346. Appeals in the supreme court shall be heard at 
a general term,eitheriu the district embracing the county 
where the judgment or order apjiealed from was entered, 
or in a county adjoining that county, except that where 
the judgment or order was entered in the city and county 
of New-York, the appeal shall be heard in the first dis- 
trict. 

§ 347. Judgment upon the appeal shall be entered and 
docJieted with the clerk in whose of&ce the judgment roll 
H 
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is filed. When the appeal is heard in a county other than 
that where the judgment roll is filed, or is not from a 
judgment of a county court, the judgment upon the appeal 
shall be certified to the clerk with whom the roll is filed, 
to be there entered and docketed. 



Chapter IV. 

Appeals in the supreme courts and the superior court and 
court of common pleas of the city of New- York, from 
a single judge, to the general term. 



Hkciioit 348. Appeals from 

geueral Iprm 

349. Orders by u si 



rcuits and xpecinl tcrmitn same court* in 

Stuurily on itppeut. 
^e jadge, may be appealed from in c«t^ 






850, Ordere at chnmbtrs to be entered before appeal. 

§ 348. In the supreme court, the superior court of the city 
of JVew-York, and thecourl of common pleas for the city and 
^county of JVew-York, an appeal may betaken to the general 
term from ajudgment enteredupon thereport of the referees 
or the direction of a single judge of the same court, tji all 
cases. Such an appeal, however, does not stay the pi-oceed- 
ings, unless the court, or a judge thereof, so order, which or- 
der may be made upon such terms, as to security or otherwise, 
as may be just, such security not to exceed the avurunt required 
on an appeal to the court of appeals. In the supreme court 
the appeal must be heard in the same manner as if it were an 
appeal from an inferior court. 

^ 349. ^n appeal may in like manner and within the same 
time be taken from an order made at a special term or by a 
single judge of the same court, or a county or a special county 
judge, in any stage of the action, including proceedings sup- 
plementary to the execution, and may he thereupon reviewed 
in the following cases : 

1 ■ When the order grants or refuses a provisional remedy, 
or grants, or refuses or dissolves an injunction ; 

2. When it grants or refuses a nevi trial, or when tt sus^ 
tains or overrules a demurrer^ 
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3. TF%ai ii involves the merits of the action^ or some pari 
thereof; 

4. Wien the order in effect determines the actUmy and pre- 
vents a judgment from which an appeal may be taken; 

5. When the order is made upon a summary apfdieation in 
an €u:tion after judgment^ and affects a substantial right. 

§ S50. The last section shall inclade an order made out ^jfj^^ 
of court upon notice ; but in snch case the order must be {^^^ 
first entered with the clerk. And for the purpose of an'***"*''*^ 
an appeal, any party affected by such order, may require 
it to be entered with the clerk, and it shall be entered 
accordingly. 

Chapter V. 

Appeal to the court of common pleas for the city and 
county of New- Yotkf or to a county court, from an 
ittferior court. 

Section 851. Existing laws repealed, and this chapter suhstituted. 
862. By what courts judgments to be reyiewed. 

858. Appellant to make affidavit. 

854. Copy affidavit and notice of appeal to be served. 

855. Security to stay execution. 

856. Form of undertaking. 

857. Execution, how stayed. 

856. In case of death of iustice, undertaking to be filed. 

859. Counter affidavits allowed, and when and how aenred. 

860. Return when and how made, and compelled. 

861. How made if justice be out of office. 

862. Further return may be ordered. 

868. If justice be dead, insane or absent flrom State, witnesses to 
be examined. If in another county, return may be com- 
pelled. 

864. Hearing, upon return. Dismissing appeal, if not brought on. 

865. To be heard on original papers. 

866. Judgment, how given. 

867. Judgment roll. 

868. Costs, how awarded. 

869. Ordering restitution. 

870. Setting ofi* costs and recovery. 

871. The costs on appeal. 

§ 351. All statates, now in force, providing for the re- EziMinf 

laws re- 

vie IT of judgments in civil cases, rendered by courts ofgj|««2^ 
justices of the peace, by the marine court of the city •*****"""^ 
of New- York, by the justices' courts in the city of New- 
Tork, by the municipal court of the city of Brookl]m,and 
by the justices' courts of cities, and regulating the prac- 
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tiM in relation to such reTiew,are rapealed ; ami hereaft^, 

the onlj mode of reviewing such jodgments shall be an 

appeal, as preseribed by this chapter. 

Br what § 352. When the judgment shall hare been rendered 

nuiobebj the marine court d the dty of New-York, or bj a 



Justice's court in that citj, the appeal shall be to the court 

of common pleas for the citj and county of New*York ; 

and when rendered by any of the other courts enumerated 

in the last section, to the county court of the county where 

the judgment was rendered. 

^ivdbot^ § 353. The appeUani skaU, wiihin iweniy iaf9 •fierjuig- 

^^ ment, make or cause to be made^ an tffidamiy stating the mfr* 

stance of the tedimony and proceeding before the court beloWy 

and the grounds upon vhich the appeal is founded. If the 

judgment is rendered upon process not personally served^ and 

the defendant did not appear, he shall have twenty days, after 

personal notice of the judgment, to make and serve the qffl^ 

davit and notice of appeal provided for in this and the next 

section. 

coprafl. 6 354. The aMdavit and a notice cf appeal must, wUkinthe 

^^^ S€une time, be served on the justice, and a notice of the appeal 



on the respondent, personally, or by leaving it at his residence 
with some person of suitable age and discretion, or in case 
(he respondent is not a resident of the county, tn the same 
manner on the attorney or agent, if any, who is a resident of 
such city or county, who appeared for him on the trial ; and 
the appellant must, at the time of the serviu of the notice of 
appeal on the justice, pay to him the costs of the action tn- 
cluded in the judgment, together with two dollars costs of the 
return, which shall be restored to him ta ease the judgment 
is reversed, and be inc l uded in the jndgment for costs, on re- 
vena/. 

9tcuntf to § 355. If the appellant desire a stay of execution of the 
judgment, he shall give security as provided in the next 
section. 
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^ 866. The seenritj shall be a written tmdeitakingy ex* ^;^. 
ecuted by one or mote sufficient safeties, approred by the "^ 
oonnty Judge, or by tiie eoort below, to the effect that if 
judgment be rendered against the appellant, and execution 
thereon be returned unsatisfied, in whole or in part, the 
sureties will pay the amount unsatisfied. 

§ 857. The delirery of the undertaking to the court Exetotiom 

how May- 

below shall stay the issuing of execution ; or if it haye «>. 
been issued, the service of a copy of the undertaking, 
certified by the court below, upon the officer holding the 
execution, shall stay furth^ proceedings thereon. 
^ 858. Where,by reason of the death ofajustice of the peace, Jj«j»^«f 
or his removal jfrom the county or any other cause, thejg^jj^ 
undertaking on the appeal, cannot be delivered to him, it '*'**'"• 
shall be filed with the clerk of the appellate court, and 
notice thereof given to the respondent, or his attorney or 
agent, as provided in section three hundred and fifty-four, 
it shall, thereupon, have the same eflect as if delivered to 
the justice. 

§359. When the affidavit and notices of appeal shall coaN««f. 
have been served, the respondent may supply or correct w»w««»w* 
material omissions or misstatements therein, by an affida-^^'*'^^ 
vlt on his part, a copy of which shall be served on the 
justice, and also on the attorney, if any, who prosecutes 
the appeal, or if there be none, on the appellant, within 
ten dajrs after receiving notice of the appeal, 

§ 360. The court below shall, thereupon, after ten daySB«tvB 
and within thirty days after the service of the notice of how m 

•wl con 

appeal, make a return to the appellate court of the testi- !»**«>• 
mony, proceedings and judgment, and file the same, with 
the affidavits, in the appellate court, and may be compelled 
to do so by attachment. But no justice of the peace shall 
be bound to make a return, unless the fee prescribed by 
the last section of this chapter be paid on service of 
the notice of appeal. 



Funher re- 
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^361. Whenajuatice of the peace, by whomajudg- 
ment appealed from was rendered, shall have gone out of 
office, before a return is ordered, he shall, nevertheless, 
make a return, in the same mauuer, and with the like effect, 
as if he were still In office. 

^ 362. If the return be defective, the appellate court 
may direct a further or amended return, a3 often as may 
be necessary, and may compel a compliance with its order, 
by attachment. 

^ 363. If a justice of the peace, whose judgment is 
appealed from, shall die, become insane, or remove from 
the state, the appellate court may examine witnesses, on 
oath, to the facts and circumstances of the trial or judg- 
ment, and determine the appeal, as If the facts had been 
returned by the justice. If he shall have removed to 
another county within the state, the appellate court may 
compel him to make the return, as if he were still within 
the county where the judgment was rendered. 

^ 364. If a return be made, the appeal may be brought 
to a hearing at a general term of the appellate court, upon 
a notice by either party, of not less than eight days. It 
shall be placed ujion the calendar and continue tbereon 
without further notice, until finally disposed of; but if 
neither party bring it to a hearing before the end of the 
second term, the court shall dismiss the appeal, unless it 
continue the same, by special order, for cause shown. 

§ 366. The appeal shall be heard on the original pa- 
pers ; and no copy thereof need be furnished for the use 
of the court. 

(f 366. Upon the hearing of ihe appeal, the appeliaie eourl 
shall give judgment according to the justice of the cate, wi/A- 
otil regard to technical errors and defects which do not 
affect the merits. In giving judgment, the court misy affirm 
or reverse the judgment of the court below, in whole or in part, 
and as lo any or all the purlies, and for errors of law or 
fact. If the appeal is founded on an error in fact in the pro- 
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etedings, net effecting the meriis of the action j and not urit/Un 
the knowledge of the justice j the court may determine the atleg- 
td error in fact on ajfidavitSj and may in its discretion inquire 
into and determine the same upon examination of the witnesses. 
If the defendant failed to appear before the jusiicey and it is 
shown by the affidavits served^ or otherwise^ that manifest in- 
justice has been done^ and the defendant satisfactorily excuses 
his default^ the court may in its discretion set aside or suspend 
judgment, and order a new trial before the same or any other 
justice, at such time and place, and on such terms as the court 
may deem proper. The parties must appear before the justice 
according to the order of the court, and the same proceedings 
must thereupon be had in the action, as on the return of a sum- 
mons personally served. 

§ 367. To every judgment upon an appeal there shall Jjjf™*"* 
be annexed the aj£dayits or return on ivhich it was heard, 
which shall be filed with the clerk of the court, and shall 
constitute the judgment roll, 

§ 368. If the judgment be afiirmed, costs shall be award- ^^^"^ 
ed to the respondent. If it be reversed, costs shall be 
awarded to the appellant. If it be affirmed in part, the 
costs, or such part as to the court shall seem just, may be 
awarded to either party. 

§ 369. If the judgment below, or any part thereof, be^'JJJ^ 
collected, and the judgment be afterwards reversed, the 
appellate court shall order the amount collected to be 
restored with interest from the time of collection. The 
order may be obtained upon proof of the facts made at or 
after the hearing, upon a previous notice of six days. 

^ 370. If, upon an appeal, a recovery be had by one party, *^*"*£^ 
and costs be awarded to the other, the appellate court '«~^*'^^ 
shall set off the one against the other, and render judg- 
ment for the balance. 

6 371. The following fees and costs, and no other except t^^^^ 

* onappeaL 

fees of officers and disbursements, shall be allowed on appeals: 
To the appellant on reversal, fifteen dollars. 
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To the rfspondent on affirmance, f^ceivf dollars. 

la a justice of the peace, for his return, two dollart. 

If Ike judgment appealed Jrom be reversed in party and 
affirmed as to the residue, the amotint of costs allmoed to 
eitker porly, shall be suck stim as the appellate court wiay 
award, nol exceeding ten dollars. 

If the appeal be dismissed for want of prosecution, as pro- 
vided by sec-lion three hundred and sixty-four, no costs shall 
be allowed to either party. 

TITLE XII. 

Of the miscellaneous proceedings, in civil actions, 
general provisions. 



ana 



HI. 






irsj, u-ithom Bclion. 
;a ngikitiHt Joiut, dfblnrB, heirs, legnlcPi, derigee*. 
ula nolding under aJudgmcDt deblor. 



compromfae the nliole or k port 
of the action. 

T. AdmiiaioD or in8pect[on of writiug*. 

VI, Examination of partiu. 

VII, Examination of witnesKcg, 

VIII. Motioiu and orders. 

IX. Entitling aflldavita. 

X. Computation of time. 

XI, Nuticea, and filing and service of puprn, 

XII. Dntlea ofBlteiiS^ and coronere. 

XIII. AccouDlability of gunrdiiuii. 

XI V, Powprflofrcfyroen. 
XV. MiscellanuouB [irovljiotu. 

Chapter I. 
Submitting a controversy without action. 

SaniON 872. Controversy how aubmilled without fiction. 

UTS. Judgment un, as In other cases, bot without cohIa. 
874. Jncignicut may be enforced, or appealed from, on In an »e- 
tion. 

t- ^ 372. Parties to a question in difference, which might 
* be the subject of a civil action, may, without actJon, 
agree upon a case containing the ftcts upon which the 
controversy depends, and present a submission of the same, 
to any court which wouH have jurisdiction, if an action 
had been brought. But it must appear by affidavit, that 
the controversy is real, and the proceeding in good failh, 
to determine the rights of the parties. The court shall 
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thereupon hear and determine the case, at a general term 
and render judgment thereon, as if an action were depen- 
ding. 

§ 373. Judgment shall be entered in the judgment book, jodgniem 



as in other eases, but without costs, for any proceeding ouier ciu<» 
prior to notice of trial. The case, the submission, and a c<»to. 
copy of the Judgment shall constitute the judgment roll. 

§ 374. The judgment may be enforced in the same '"^^^U^. 
manner, as if it had been rendered in an action and shall ^!^^ 
be subject to appeal in like manner. nme^on. 

CHAPT£a II. 

Proceedings against joint debtors, heirs^ devisees^ legatees 
and tenants holding under a judgment debtor. 

Bbotioh 876. Parties not snmmoned in action on Joint contract, may be 

sommoned after iudgment. 

876. Ifjndgment debtor die, his representatives may be summoned. 

877 . Form of sammons . 

878. To be accompanied by afiSdavit of amount due. 

879. Party summoned may answer and defend. 

880. Subsequent pleadings and proceedings same as in an action. 

881. Answer and reply to be Tenfled as in an action. 

\ 875. When a judgment shall be recovered against one ^SSoS? 
or more of several persons, jointly indebted upon a con-^-^^ 
tract, by proceeding as provided in section 136, those who ^1^* 
were not originally summoned to answer the complaint, snTrjudg. 



may be summoned to show cause why they should not be 
bound by the judgment, in the same manner as if they had 
been originally summoned. 

6 376. In case of the death of a judgment debtor after if i«Jg- 
judgment, the heirs, devisees, or legatees of the judgment J, ^J^ 
debtor or the tenants of real property, owned by him and SJTb^ 
affected by the judgment, may after the expiration of three 
years from the time of granting letters testamentary, or of 
administration upon the estate of the testator or intestate, 
be summoned to show cause, why the judgment should 
not be enforced, against the estate of the judgment debtor 
in their hands respectively, and the personal representa- 



MniaiivM 
may be 
sanumMMd. 
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tives of a deceased judgment debtor, may be so stunmoned, 
at any time within one year after their appointment. 
Form of § 377. The summons provided in the last two sections, 

tummoiu* 

shall be subscribed by the judgment creditor, his repre- 
sentatives or attorney ; shall describe the judgment, and 
require the person summoned, to show cause, within 
twenty days after the service of the summons ; and shall 
be served in like manner as the original summons. 
Tbbeac- § 378. The summons shall be accompanied by an affida- 

, compauied 

by affidavit yit of the pcrson subscribing it, that the judgment has not 
^"•- been satisfied, to his knowledge or information and belief, 

and shall specify the amount due thereon. 
Party sam. § 379. Upou such summous, the party summdhed may 

moned may 

Sd'defciid. ^°swer within the time specified therein, .denying the 
judgment, or setting up any defence which may have 
arisen subsequently ; and in addition thereto, if he be pro- 
ceeded against according to section 875, he may make the 
same defence, which he might have originally made to 
the action except the statute of limitations. 
Subsequent § 380. Thc party issuing the summons, may demu^ or 
and pro. ' reply to the answer, and the party summoned may demur 
li"!Suw?" *^ ^^® reply and the issues may be tried and judgment 
may be given, in the same manner as in an action, and 
enforced by execution, or the application of the property 
charged to the payment of the judgment, may be compel- 
led by attachment, if necessary. 
Aiuwer §381. The answer and reply shall be verified in the 
to be veri- Hkc cascs aud manner, and be subject to the same rules, 

fied,a«in i -r j 7 

anactiou. as the auswcr and reply in an action. 
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Chaptee III- 

Confession of Judgment, without Action. 

Skction 383. Judgment may 1* confijssed for debt due or contingent li&- 
biiily. 
Sfl3. StAtcmpnl in writing, nnd fbrrn thereof. 
8M. Filing louue, and entering judgment. 

^ S82. A judgment by confession may be entered, with- Jurtpmem 
out action, either for money ilue or to become due, or tot''^'^|^. 
secure any pei'son against contingent liability on behalf f^^'^J,^^,'!',;: 
of the defendant, or both, in the manner prescribed by'"'"'' 
this chapter. 

\ 383. A statement in writing must be made, signed by ^";™7' 
the defendant and verified by his oath, to the following |l|^,Jj;^" 
effect ; 

1- It must state the amount for which judgment may 
be entered, and authorise the entry of judgment therefor, 

2. If it be for money due or to become due, it must 
state concisely the facts out of which it arose, and must 
show that the sum confessed therefor is justly due, or to 
become due. 

3. If it be for the purpose of securing the plaintiff 
against a contingent liability, it must state concisely the 
facts constituting the liability, and must show that the 
sum confessed therefor does not exceed the same. 

^ 384. The statement may be fled wUh a county clerk or FiUng 
wtiA a clerk of fhc supenor court of the city of AVic- York, '^"'"^^ 
who shall endorse ujion it and enter in the judgment book a 

.dgment of the supreme or said superior court, for the amount 
'tonfessed wit^A foe dollars costs, together teilh disbursemettts. 
The statcvietit and affidavit with the judgment endorsed, shall 
Ihmceforih become the judgment roll. Executions viay be 
issued and enforced thereon in the same manner as upon judg- 
ments in other cases in such courts. When the debt for which 
the judgment is recovered is not ail due or is payable in 
inatahnents, and the instalments are not all due, the execution 
may issue upon such judgment for the collection of such in- 
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stafmenli at have become due, and shall be in the utual form, 
but aliall have endorsed thereon by the attorney or person itttu- 
ing the tamtf a direction to the sheriff to collect the avunint 
due on such judgment with interest and cottSf which anunml 
shall be stated with intei est thereon and the costs of said judg- 
ment. J\^otunthstandhig theissue and collection of such exe- 
cutimi, the judgment shall remain as security Jor the tnttal- 
tnenls thereof ter to become due; and vihentver any jvrther in- 
stalments become due, execution may in like manner be ii 
for the collection and enforcement of the same. 



Chapter IV. 



<u|^ 



Offers of the defendant to compromise the whole or a part 
of the action. 

Sectioh S8&. Dcrunilant ma; serve offer to compromise nod the proceed' 

inga tliereon. 
386, Dcfi^ndaut may offer to liquidate diiniBgci conditiooallj. 
887. £tti!Ct ol'accepUoce or refusal of offer. 

„ ^ 385. The defendant may at any time bejore the trial or 
verdict, serve vpon the plaintiff an offer in writing to alUno 
I judgment to be taken against him, for the sum or property, or 
to the effect therein specified with costs. If the plaintiff ac- 
cept the offer, and give notice thereof in writing within ten 
days, he may JUe the summons, complaint and offer, with an 
affidavit of notice of acceptance, andthe clerkmvst thereupon 
enter judgment accordingly. If the notice of acceptance be 
not given, the offer is to be deemed withdrawn, and cannot be 
given in evidence, and if the plaintiff foil to obtain a more fa- 
vorable judgment, he cannot recover costs, hut must pay tht 
defeiidanPs costs, froTa the time of the offer. 
I ^386. la an action arising on contract, the defendant 
lemay, with his answer, serve upon the plafntilf an offer id 
■ writing, that if he fail in his defence, the damages he as- 
sessed at a specified sum ; and if the plaintilf signify bis 
acceptance thereof in writing, with or before the notice of 
trial, and on the (rial have a verdict, the damages i 
be BBsessed accordingly. 
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§ 387. If the plaintifT no not accept the offer, he shall Eirccinf 
prove his damages, as if it had not been made, and shall ""'rJIIIli' 
not be permitted to give it in evidence. And if the da- 
mages assessed in his favor shall not exceed the sum men- 
tioned in the offer, the defendant shall recover his expen- 
ses, incurred in consequence of any necessary preparation 

■ or defence In respect to the question of damages. Such 

(expense shall be ascertained at the trial. 



I 



I 



Chapter V. 
Admission or inspection of writings. 

SlCTioa 368. A party may be required to admit n paper to be genuiDe, or 
i i«r oxp«|]M of proiinK it. InspratioQ sod copy of bouki, 

pajicrs and dotuaicuts, how obtaiued. 

§ 3S8. Either party may exhibit to the other, or to his in«x!c<>os 
attorney, at any time before the trial, any paper, material -•">«''■. 
to the action, and request au admission in writing of its^'^;|'^"'^ 
Igeauioeness. If the adverse party or his attorney fail to 
give the admission, within four days after the request, 
and if the party exhibiting the paper be afterwards put to 
expense in order to prove its genuineness, and the same 
be finally proved or admitted on the trial, such expense 
to be ascertained at the trial, shall be paid by the part; 
refusing the admission ; unless it appear to the satisfaction 
nf the court that there were good reasons fur the refusal. 
The court before which an action is pending, or a judge 
or justice thereof, may in tlieir discretion, and upon due 
notice, order either party to give to the other, within a 
specified time, an inspection and copy, or permission to 
take a copy of any books, papers and documents in his 
possession, or under his control, containing evidence rela- 
ting to the merits of the action, or the defence therein. 
If compliance with the order be refused, the court, on mo- 
tion, may exclude the paper from beinggiven in evidence, 
or punish the party refusing, or both. 
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Exammation of parties. 



trial. 



nthe 



391. Snub examination bI»o allowed before triul. Proceedings 

therefor. 
892, Psrly how compelled to attpod. 
898. Tealimony pf purty muv lie rcbulteJ. 
894. Effect of ref^isal to Ifatiiy. 
395. Testimony \fj a party not responsive to the inrjuiries, maj be 

rebutted by tbe oath of the parly calling him. 
89fl. Personii for whom action ia brought or defended, may be 

e.'iamlned , 
397. Exauiiuatlona of co-plaintiff or eo. defendant. 

ciDo (or % 389. No action to obtain discovery UDder oath, in aid 
iH.ii.toa. of the prosecution or defence of another action, shall be 
allowed, nor shall any examination of a party be had, on 
behalf of the adverse party, except in the manner pre- 
scribed by this chapter. 
[any ^ 390. A party to an action may be examined as a wit- 
mx^Xa, nes3, at the instance of the adverse party, or of any oneof 
■•"ii"™ several adverse parties, and for that purpose may be com- 
pelled, in the same manner, and subject to the same rules 
of examination, as any other witness to testify, either at 
the trial, or conditionally, or upon commission, 
gch «. §391. The examination, instead of being had at the 
»a!lCw. trial as provided in the last section, may be had, at any 
i«i time before the trial, at the option of the party claiming 
>!> ihoro-jt^ before a judge of the court or a county judge, on a 
previous nolice to the party to be examined, and any other 
adverse party, of at least five days, unless for good cause 
shown, the judge order otherwise. But the party to be 
examined, shall not be compelled to attend in any other 
county than that of his residence, or where he may be 
served with a summons for his attendance. 
how ^ ^^2' '^^^ party to be examined, as in the last section 
™^^ provided, may be compelled to attend, in the same man- 
ner as a witness who is to be esamiued conditionally; 
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and the examination shall be taken and filed by the judge 
in like manner, and may be read by either party on the 
trial. 

§ 393. The examination of the party thus taken, may Jr^^^ 
be rebutted by adverse testimony. SITucd. "*" 

§ 394. If a party refuse to attend and testify as in the^jjj^o^ 
last four sections provided, he may be punished as fora**"*'^'- 
contempt, and his complaint, answer, or reply, may be 
stricken out. 

§ 395. A party examined by an adverse party, as in this J'*^''"^^^ 
chapter provided, may be examined on his own behalf, in ^*J^^^^'^ 
respect to any matter pertinent to the issue. But if he tes- li^ "Siy 
tify to any new matter, not responsive to the enquiries put by rtie"o«th 
to him by the adverse party, or necessary to explain or ^^^'^^ 
qualify his answers thereto, or discharge when his answers 
would charge himself, such adverse party may oflfer him- 
self, as a witness on his own behalf, in respect to such new 
matter, and shall be so received. 

§ 896. A person for whose immediate benefit the action Peraonsfor 

whom ae- 

is prosecuted or defended, though not a party to the action, ^^» ^^^ 
may be examined as a witness, in the same manner, and ^^^vbll?. 
subject to the same rules of examination, as if he were""*"*** 
named as a party. 

§ 397. .^ party may be examined on behalf of his co-plain- Examine. 

lion of CO- 

Hff or a co-defendant as to any matter in which he is not joint- ^^^f!!!^ 
ly interested or liable with such co-plaintiff or co-defendant^ *"** 
and as to which a separate and not joint verdict or judgment 
shall be rendered. And he may be compelled to attend in the 
same manner as at the instance of an adverse party ^ but the 
examination thus taken shall not be used in behalf of the party 
examined^ unless he is examined at the instance of the adverse 
party. 
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Chapter VII. 

Examination of wilnesses. 



sri: 



Ij 398. No person offered as a witness, shall be excluded 
by reason of his interest in the event of the action, 

^399. ITie last section shall not apply to a purty to the 
1^^^^" action, vor to any person for whose immediate bcnejii it it 
"■ prosecuted or defended. When an assignor of a thing in 

action or contract is examined as a witness, on behalf of any 
person deriving title through or from him, the adverse party 
may offer himself as a vritness to the same matter in his oum 
bchaif, and s/tall be so received. But such assignor shall not 
be admitted to be examined in behalj of any person deriving 
title through or from him against an assignee or an executor 
or administrator, unltss the other party to such contract or 
thing in action whom the defendant or plaintiff represents is 
living, and his testimony can be procured for such examination, 
nor unless at least ten day's notice of such intended examina- 
tion of the assignor, specifying the points upon which heit 
intended to be examined shall be given in writing to the ad^ 
party. 



Chapter VIII. 
Motions and orders- 



he ad«^i 
days ECnH i 



StCTinN ^00. DcDQition ot an order. 

4(H. Dirlinlliun or a iDUtioa. Jf otions havr und tvhi'rc n . 
itKi. When notice ia ncteasttrj, it must l)c eight days I 

403. In aclious in «u]in:me court, count v judge may net nt diitm- 

bpri. HIb nrdcm, bow reviewed. 
40*. In ttljMnce ofjuilgp at cliaiubeca, motion may be trunBTerred 

by hi'iitnuDoItiPrjiid^. 
405. Ealargiog timo Tor prou^iugi in an action. 

^ 400. Every direction of a court or judge, made or en- 
tered in writing, and not included in a judgment, is denom- 
inated an order. 

§ 40 1 . An application for an order is i 
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Motions may be made in the first judicial district to a ^*^^ 
Judge or justice out of court, except for a new trial on the mSS? 
merits. 

Motions must be made within the district in which the 
.action is triable, or in a county adjoining that in which it 
Is triable, except that where the action is triable in the 
first judicial district, the motion must be made therein. 
Orders made out of court, without notice, may be made 
by any judge of the court, in any part of the state ; and 
they may also be made by a county judge of the county 
where the action is triable, except to stay proceedings after 
n verdict. 

No order to stay proceedings for a longer time than 
twenty days shall be granted by a judge out of court, 
except upon previous notice to the adverse party. 

•§ 402. When a notice of a motion is necessary, it must ^^^^; 
*be served eight days before the time appointed for the ^US *' 
hearing ; but the court or judge may, by an order to show SSoJa*'^* 

hearing. 

cause, prescribe a shorter time. 

§ 403. In an action in the supreme court, a county J,J JJ^^ 
judge, in addition to the powers conferred upon him by SiV 
this act, may exercise, within his county, the powers of a act ai 
judge of the supreme court at chambers, according to the 
existing practice, except as otherwise provided in this act. ^^ ^^^ 
And in all cases where an order is made by a county judge, yfewS! 
it may be reviewed in the same manner as if it had been 
made by a judge of the supreme court. 

§404. When notice of a motion is given, or an order J»»*y»««» 
to show cause is returnable, before a judge out of court, andiSf/miJfw, 
at the time fixed for the motion, he is absent, or unable to S2yTo 
hear it, the same may be transferred, by his order, to some by him lo 

7 J 7 another 

other judge, before whom the motion might originally have J"***^ 
been made. 

§405. The time within which any proceeding in an^nia^im 
Action must be had, after its commencement, except the P'*'*^^ 

T »etion. 
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time within which an appeal mnst be taken, may be en- 
laired, upon an affidavit showing grounds therefor, by a 
judge of the court, or if the action be in the supreme 
court, by a county judge. The affidavit, or a copy thereof, 
must be served with a copy of the order, or the order may 
be disregarded. 

Chapter IX. 
Entitling affidavits. 

SscnoR 406. Affidavits defectively entitled valid. 

^SSirvdy ^ ^^^' ^^ s^*^l °^* ^ necessary to entitle an affidavit 
^Id.*^ in the action ; but an affidavit made without a title^ or 
with a defective title, shall be as valid and effectual, for 
every purpose, as if it were duly entitled, if it intelligi- 
bly refer to the action or proceeding in which it is made. 

Chapter X. 
Computation of time. 

Section 407. Time, how computed. 

Time, how h 407. The time within which an act is to be done, as 

computed. 

herein provided, shall be computed, by excluding the first 
day and including the last. If the last day be Sunday, it 
shall be excluded. 

Chapter XI. 

Jfoiices^ and filing and service of papers. 
Section 408. > ^^^^^^ ^^^ ^^j^^j. papers, how served on party or attorney. 

410 ) 

411 \ ^^®" *"^ ^^^ served by mail. 

412. Double time when served by mail. 

413 . Eight days notice of motion, &c. , before court or judge when 

personally served. 

414. "Where papers need not be served on defendant. 

415. Service of papers where party resides out of the State. 

416. Summons and pleadings to be filed within ten days after 

service. 

417. Service, where party appears by attorney. 

418. This chapter not to apply to summons or process, or to pa- 

pers to bring party into contempt. 

Notices ^08. Notices shall be in writing; and notices and 
?!!^^£w other papers may be served on the party or attorney, in 
p^ •^ the manner prescribed in the next three sections, where 

«ti0raty. '^ 

pot Otherwise provided by this act. 
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§ 409. The service may be personal, or by delivery to *"»* ■•^. 
the party or attorney on whom the service is required to 
be made, or it may be as follows : 

1 . If upon an attorn^, it may be made daring his ab- 
sence from his office, by leaving the paper with his cleric 
therein, or with a person having charge thereof; or when 
there is no person in the office, by leaving it, between the 
hours of six in the morning and nine in the evening, in a 
conspicuous place in the office, or if it be not open, so as 
to admit of such service, then by leaving it at the attor- 
ney's residence, with some person of suitable age and dis- 
eretion. 

2. If upon a party, it may be made by leaving the paper 
at his residence, between the hours of six in the morning 
and nine in the evening, with some person of suitable age 
and discretion. 

§ 410. Service by mail may be made, where the person wh« 
making the service and the person on whom it is to be ^^ °*^- 
made reside in different places, between which there is a 
regular communication by mail. 

§411. In case of service by mail, the paper must be The 
deposited in the post office, addressed to the person on 
whom it is to be served, at his place of residence, and the 
postage paid. 

§ 412. Where the service is by mail, it shall be double t^****ikc» 
the time required in cases of personal service. mS*^ ^^ 

6 413. Notice of a motion, or other proceeding, before a Eiffatday* 
court or judge, when personally served, shall be given at J^'JJ*'**^ 
least eight days before the time appointed therefor. ^SS^ir 

§414. Where a defendant shall not have demurred or wnSr'**" 

fervcd. 

answered, service of notice or papers, in the ordinary whespj. 

per0 ncMl 

proceedings in an action, need not be made upon hlm,JJJJvSi*I!L 
unless he be imprisoned for want of ball, but shall be ** "^ 
made upon him or his attorney, if notice of appearance in 
the action has been given. 
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«wviccof ^415. Where a plaintiff or a defendant who has de- 



7t r^^' marred or answered, or gives notice of appearance, resides 
aute. out of the State, and has no attorney in the action, the 

service may be made by mail, if his residence be known, 

if not known, on the clerk for the party. 
5S?5S- §416. The summons, and the several pleadings in an 
fiiSwiuT. action, shall be filed with the clerk within ten days after 

in teu days _ . t /» . i 

aAer scr- the scrvicc tlicrcof, respectively, or the adverse party, on 



"Vice 



proof of the omission, shall be entitled, without notice, to 
an order from a judge that the same be filed within a time 
to be specified in the order, or be deemed abandoned. 
•Service ^ 417. Where a party shall have an attorney in the 

vfherepar- 

V 'm^" *^^i^^) ^^^ service of papers shall be made upon the at- 
""^^ torney, instead of the party. 

S^fioito**" § 418. The provisions of this chapter shall not apply to 
SSSL^ the service of a summons, or other process, or of any pa- 
orto^"' per to bring a party into contempt. 

E era 10 
ring parly 

j"|S*;°"' Chapter XII. 

tempt. 

Duties of sheriff's and coroners. 

Skctiun 410. Duty of shcrift* and coroner in serving or executiug process, 

and how enforced. 

Sinff'^aud M^^- Whenever, pursuant to this act, the sheriflf may 
»i?i!^'or ^ required to serve or execute any summons, order, or 
iJJiS^^ judgment, or to do any other act, he shall be bound to do 
^nfotccd. so, in like manner as upon process issued to him, and 
shall be equally liable in all respects for neglect of duty ; 
and if the sheriff be a party, the coroner shall be bound 
to perform the service, as he is now bound to execute 
process, where the sheriff is a party ; and all the provi- 
sions of this act relating to sheriffs shall apply to coroners 
when the sheriff is a party. 
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Chapter XIII. 

Accountability of guardians. 
Section 420. Guardian not to receive property until security giTcn. 

§ 420. No guardian appointed for an infant, shall be ^^^^^, 
permitted to receive property of the infant, until he shall ^^ ^^ 
have given suilicient security, approved by a judge of the ^w."^ 
court or a county judge, to account for and apply the 
same, under the direction of the court. 

Chapter XIV. 
Powers of referees. 

Section 421. Referees authorized to administer oaths and to exercise 

powers now vested in referees by law. 

§421. Every referee, appointed pursuant to this ^^^uo^^^ 
shall have power to administer oaths, in any proceeding JSd^S- 
before him, and shall have generally the powers now cralSw^ 

vented in 

vested in a referee by law. uw"***^ 

Chapter XV. 

Miscellaneous provisions. 

Skction 422. Papers lost or withheld, how supplied. 

423. Where undertakings to be tiled. 

424. Judgment on bonvl and warrant of attorney, excuted before 

July 1, 1848. 

425. Time for publication of notices, how computed. 

426. Laws of other states and governments, how proved. 

§ 422. If an original pleading or paper be lost or with- Paper* i<wt 
held by any person, the court may authorize a copy thereof how rop. 
to be filed and used instead of the original. 

§423. The various undertakings required to be given where un- 
by this act, must be filed with the clerk of the court, un- to be med. 
less the court expressly provides for a diflFerent disposition 
thereof, except that the undertakings provided for by the 
chapter on the claim and delivery of personal property, 
shall after the justification of the sureties, be delivered by 
the sheriff to the parties respectively, for whose benefit 
they are taken. 

§ 424. Upon any bond and warrant of attorney executed jodnaew 
and delivered before the first day of July, 1848, judgment wrani at 
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^^^Ix ^*y ^^ entered in the manner provided by sections 382^ 
ttJk.^'''^ 383 and 384, upon the plaintirs filing such bond and war- 
rant of attorney, and a statement signed and verified by 
himself, in the form prescribed by section 382. 

JiwSji^on ^ ^^^' "^^^ ^*™® f^^ publication of legal notices shall 
toi^^- be computed so as to exclude the first day of publication, 
*"^* and include the day on which the act or event, of which 

notice is given, is to happen, or which completes the full 

period required for publication. 
Laws of ^426. Printed copies in volumes, of statutes, code, or 

other Biaies 

*>Migo- other written law, enacted by any other state, or territory, 
5^^ or foreign government, purporting or proved to have been 
published by the authority thereof, or proved to be com- 
monly admitted as evidence of the existing law in the 
courts and judicial tribunals of such state, territory, or 
government, shall be admitted by the courts and officers 
of this state, on all occasions, as presumptive evidence of 
such laws. The unwritten, or common law of any other 
state, or territory, or foreign government, may be proved 
as facts by parol evidence 3 and the books of reports of 
cases adjudged in their courts, may also be admitted as 
presumptive evidence of such law. 

,TITLE XIII. 

Actions in particular cases. 

Chapter I. Actions against foreign corporations. 

II. Actions in place of scire facias, quo warranto, and of infor- 
mations in the nature of quo warranto. 

III. Actions for the partition of real property. 

IV. Actions to determine conflicting claims to real property, and 

for waste and nuisance. 
V. General provisions relating to actions concerning real proper- 
ty. 

Chapter I. 

Actions against Foreign Corporations. 

Sectioh 427. Where and by whom brought. 

wHereand §427. Au actlou agalust a corporation, created by, or 

Ivy wboflA 

ilKOBgkt. under the laws of any other state, government or country^ 
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(xnaj be brought in the supreme court, the superior court 
of the city of New- York, or the court of common pleas for 
the city and county of New- York, in the following cases : 

1. By a resident of this state, for any cause of action. 

2. By a plaintiff not a resident of this state, when the 
cause of action shall have arisen, or the subject of the ac- 
tion shall be situated within this state. 

Chaptea II. 

Actions in place of scire facias, quo warranto, and of 
informations in the nature of quo warranto. 

.StcnON 428. Scire facias, and quo warranto abolished and this chapter 

substituted. 

429. Action may be brought by attorney-general to vacate a char- 
ter, by direction of legislature. 

480. Action to annul a corporation, when and how brought by at- 
torney -general, by leave of supreme court. 

431. Leave, how obtained. 

432. Action upon information or complaint, of course. 

433. Action, when and how brought to vacate letters patent. 

434. Relator, when to be joined as plaintiff. 

486. Complaint and arrest of defendant, in action for usurping an 

office. 
486. Judgment in such action. 

437. Assumption of office, &c., by relator, when judgment is in 

his favor. 

438. Proceedings against defendant, on refusal to deliver books or 

papers. 
489. Damages, how recovered. 

440. One action against several persons claiming office or fran- 

chise. 

441. Penalty for usurping office or franchise, how awarded. 

442. Judgment of forfeiture against a corporation. 

443. Costs against corporation or persons claiming to be such, how 

collected. 

444. Restraining corporation and appointment of receiver. 

446. Copy of judgment roll against corjwration, where to be filed. 

446. Entry of judgment relating to letters patent in records of 

commissioners of land office. 

447. Actions for forfeiture of property to the people. 

6 428. The writ of scire facias, the writ of quo warranto, scire f«ci«s 

' ' * ' and quo 

and proceedings by information in the nature of quo war- IS53J3, 
ranto, are abolished, and the remedies, heretof -re obtain- JSijlJ^ 
able in those forms, may be obtained by civil actions, un-*" 
der the provisions of this chapter. But any proceeding 
heretofore commenced, or judgment rendered, or right ac- 
quired, shall not be affected by such abolition. 
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^^te h ^^^' -^^ action may be brought by the attomey-gener* 
^i^!^^ al, in the name of the people of this state, whenever the 
^^e a^ legislature shall so direct, against a corporation, for the 
^irMtioi^or purpose of vacating or annulling the act of incorporation,. 
or an act renewing its corporate existence, on the ground, 
that such act or renewal was procured, upon some frau- 
dulent suggestion or concealment of a material &ct, by the 
persons incorporated, or by some of them, or with their 
knowledge and consent. 
Actkmu) § 430. An action may be brought by the attorney gen- 

•juiol a - 

corpora, eral , in the name of the people of this state, on leave granted 
bSSLriTby ^y *^^ supreme court, or a judge thereof, for the purpose 
ffJ^^'by of vacating the charter or annulling the existence of a cor- 
^l^me poration, other than municipal, whenever such corporation 

court. 

shall, 

1 . Offend against any of the provisions of the act or acts 
creating, altering or renewing such corporation ; or, 

2. Violate the provisions of any law, by which such cor- 
poration shall have forfeited its charter, by abuse of its 
powers; or 

3. Whenever it shall have forfeited its privileges or 
franchises, by failure to exercise its powers ; or 

4. Whenever it shall have done or omitted any act, 
which amounts to a surrender of its corporate rights, pri- 
vileges, and franchises ; or 

5. Whenever it shall exercise a franchise or privilege, 
not conferred upon it by law. 

And it shall be the duty of the attorney general, when- 
ever he shall have reason to believe, that any of these acts 
or omissions can be established by proof, to apply for leave, 
and upon leave granted, to bring the action in every case 
of public interest, and also in every other case in which 
satisfactory security shall be given, to indemnify the peo- 
ple of this state, against the costs and expenses to be incur- 
red thereby. 
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& 481. Leave to bring the action may be granted, upon ^^X 
the application of the attorney general ; and the court or 
Judge may, at discretion, direct notice of such application 
to be giTen to the corporation or its officers, previous to 
granting such leave, and may hear the corporation in op- 
position thereto. 

§ 432. An action may be brought by the attorney gen- ^j^ormt 
era! in the name of the people of this state, upon his own JSSijSiim, 
information, or upon the complaint of any private party, ^ ^"**' 
against the parties offending in the following cases : 

1. When any person shall usurp, intrude into, or un- 
lawfally hold or exercise, any public oflSce, civil or mili- 
tary, or any franchise within this state, or any office in a 
corporation created by the authority of this state ; or 

2. When any public officer, civil or military, shall have 
done or suffered an act which, by the provisions of law, 
shall make a forfeiture of his office ; or 

3. When any association, or number of persons, shall 
act within this state as a corporation, without being duly 
incorporated. 

§ 433. An action may be brought by the attorney gen- ^J/j°°',,^ 
eral, in the name of the people of this state, for the purpose bronghi lo 
of vacating or annulling letters patent, granted by the ^tn^^u 
people of this state, in the following cases : 

1. When he shall have reason to believe that such let- 
ters patent were obtained by means of some fraudulent 
suggestion or concealment of a material fact, made by a 
person to whom the same were issued or made, or with his 
consent or knowledge ; or 

2. When he shall have reason to believe, that such 
letters patent were issued through mistake, or in ignorance 
of a material fact ; or 

3. When he shall have reason to believe, that the pa- 
tentee, or those claiming under him, have done or omitted 
an act, in violation of the terms and conditions on which 
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the letters patent were granted, or have, by any other 
means, ibrfeited the interest acquired under the same. 
; j,„ ^ 434. When an action shall be brought by the attorney 
' general, by virtue of this chapter, on the relation or in- 
formation ofa person having an interest in the question, 
the name of such person shall be joined with the people, 
as plaiDtlfi*. 
"ni h ^^^' Whenever such action shall be brought against 
"■ a person for usurping an office, the attorney general, in 
addition to the statement of the cause of action, may also 
set forth in the complaint, the name of the person right- 
fully entitled to the office, with a statement of his right 
thereto, and in such case, upon proof by affidavit, that the 
defendant has received fees or emoluments belonging to 
the office, and by means of his usurpation thereof, an or- 
der may be granted by a judge of the supreme court, for 
the ari-est of such defendant, and liolding him to bail, and 
thei-eupon he shall be arrested and held to bail, in the 
manner, and with the same effect, and subject to the same 
rights and liabilities, as in other civil actions, where the 
the defendant is subject to arrest. 
'" § 430. In every such case, judgment shall be rendered 
upon the right of the defendant, and also upon the right 
of the jiarty, so alleged to lie entitled, or only upon the 
right of the defendant, as justice shall require. 

^ 437. If tlie judgment be rendered upon the right of 

■' the person so alleged to be entitled, and the same i»e in 

af" favor of such person, he sliajl be entitled, after taking the 

'" oath of office and executing such official Iwnd as may be 

reqiurcd by law, to take upon himself the execution of 

the office, and it shall be his duty, immediately thereafter, 

to demand of the defendant in the action, all the books 

and papers, in his custody or within his power, belonging 

to the office, from which be shall have been excluded' 
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§ 438. If the defendant shall refuse or neglect to deliver ^^STil^Ji^ 
over such books or papers, pursuant to the demand, heoSJefuSS* 
shall be deemed guilty of a misdemeanor, and the same book»or 
proceedings shall be had, and with the same effect, to 
compel delivery of such books and papers, as are prescrib- 
ed in article five, title six, chapter six, of the first part of 
the Revised Statutes. 

§ 439. If judgment be rendered upon the right of the£!;j';^. 
person so alleged to be entitled, in favor of such person, 
he may recover, by action, the damages which he shall 
have sustained, by reason of the usurpation by the defend- 
ant of the oflice, from which such defendant has been ex- 
cluded. 

§440. Where several persons claim to be entitled to SjlSiir'**" 
the same office or franchise, one action maybe brought wiw ciaim- 

ing office cr 

against all such persons, in order to try their respective ^ajichiw. 
rights to such office or franchise. 
6 441. When a defendant, w^hetlier a natural person orPen^iyft* 

' ^ iMurping 

a corporation, against whom such action shall have been f.^^^'Se 
brought, shall be adjudged guilty of usurping or intruding Swded. 
into, or unlawfully holding or exercising any office, fran- 
chise or privilege, judgment shall be rendered, that such 
defendant be excluded from such office, franchise or privi- 
lege, and also that the plaintiff recover costs against such 
defendant. The court may also, in its discretion, fine, 
such defendant a sum not exceeding two thousand dollars, 
which fine, when collected, shall be paid into the treasiu-y 
of the state. 

§ 442. If it shall be adjudgefl, that a corporation, against jud«nent 
which an action shall have been brought, pursuant to thisS^^iSMt 
chapter, has by neglect, abuse, or surrender, forfeited its ^'on- 
corporate rights, privileges and franchises, judgment shall 
be rendered, that the corporation be excluded from such 
corporate rights, privileges and franchises, and that the 
corporation be dissolved. 
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2^cor- H^3. If judgment be rendered in such action, against 
J^USI* **' a corporation or against persons claiming to be a corpora- 
bifiaihf ^"^ tion, the court may cause the costs therein to be collected, 

how col- - , , 1 . . ^ 1 

jccied. by execution against the persons claiming to be a corpora- 
tion, or by attachment or process against the directors or 
other officers of such corporation. 
£?lrOT^ §444. When such judgment shall be rendered against a 
appoinu corporatlou, the court shall have the same power to re- 

mentofre- 

ceiver. strain the corporation, to appoint a receiver of its proper- 
ty, and to take an account, and make distribution thereof 
among its creditors, as are given in article three, title four, 
chapter eight, of the third part of the Revised Statutes ; 
and it shall be the duty of the attorney-general, immedi- 
ately after the rendition of such judgment, to institute 
proceedings for that purpose. 
jSginwi §445. Upon the rendition of such judgment against a 
colpS?SiwI corporation, or for the vacating or annulling of letters 
beSSd.** patent, it shall be the duty of the attorney-general, to 
cause a copy of the judgment roll to be forthwith filed in 
the office of the secretary of state. 
Entry of §446. Such sccretaiy shall thereupon, if the record re- 

j udgmeiU 

rciaiinp lo latcs to Icttcrs patent, make an entry in the records of the 

letters pal- * ^ •' 

cSJcte* oV commissioners of the land office, of the substance and effect 



hioncrs of of sucli judgmcut, and of the time when the record thereof 
was docketed, and the real property granted by such let- 
ters i)atent, may thereafter be disposed of by such com- 
missioners, in the same manner as if such letters patent 
had never been issued. ^ 
Aciioiw for § 447. Whenever by the provisions of law, any proper- 
to the^io- ^y? ^^^^ ^^ personal, shall be forfeited to the people of this 
'*'*' state, or to any officer for their use, an action for the re- 

covery of such property, alleging the grounds of the for- 
feitare, may be brought by the proper officer, in the su- 
preme court. 
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Chapter III. 
Action for the partition of real property. 

Section 448. Provisions of Reyised Statutes, applicable to actions for par- 
tition. 

6 448. The provisions of the Revised Statutes relating Provision 

^ ^ ° of Reviaed 

to the partition of lands, tenements and hereditaments, J^^^JJ^^ 
held or possessed by joint tenants or tenants in common Uj*^" 
shall apply to actions for such partition brought under"**"' 
this act, so far as the same can be so applied to the sub- 
stance and subject matter of the action, without regard to 
its form. 

Chaptkr IV. 

Actions to determine conflicting claims to real property^ 

and for waste and nuisance. 

Section 449. Actions to determine claims to real property, how prosecu- 
ted. 

450. Action of waste abolished. Waste how remediable. 

451 . Provisions of KcvlHed Statutes applicable to actions fur waste 

under this act. 

452. When judgment of forfeiture and eviction to be given. 
4.53. Writ of nuisance abolished. 

454. Remedy for injuries heretofore remediable by writ of nui- 
sance. 

& 449. Proceedings to compel the determination of Aciiomi© 

determine 

claims to real property, pursuant to the provisions of the^"*"* 
Revised Statutes, may be prosecuted by action under this p?2;utS 
act, without regard to the forms of tlie proceedings as they 
are prescribed by those statutes. 

§450. The action of waste is abolished, but any pro- ^.^*^,jjj_ 
needing heretofore commenced, or judgment rendered, or '*^**' 
right acfjuired, sliall not be affected thereby. Wrongs wa«e how 
heretofore remediable by action of waste, are subjects of w®. 
action as other wrongs, in which action there may be 
judgment for damages, forfeiture of the estate of the party 
offending, and eviction from the premises. 

§451. The provisions of the Revised Statutes relating p^<>™|~ 
to the action of waste shall apply to an action for waste, JJJgJSje 
brought under this act, without regard to the form of the !br*£^e 

undef Uue 

action, so far as the same can be so applied. ml 
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j^^em § 452. Judgment of forfeiture and eviction shall only 

SJe iS*" be given, in favor of the person entitled to the reversion, 

fimi. against the tenant in possession, when the injury to the 

estate in reversion shall be adjudged in the action to be 

equal to the value of the tenant's estate, or unexpired 

term, or to have been done in malice. 

Writ of 6 453. The writ of nuisance is abolished ; but any pro- 

niiuanee 

**»*^«d. ceeding heretofore commenced, or any judgment rendered, 

or right acquired, shall not be affected thereby. 
Remedy & 454. lujurics heretofore remediable by writ of nui- 

for injuries j • -l 

heretofore saucc, are subjects of action, as other injuries, and in such 

remediable 7 j 7 u / 

niSSic'!^ action tliere may be judgment for damages, or for the re- 
moval of the nuisance, or both. 

CHAPTIia V. 

General provisions relating to actions concerning real 

property. 

Section 455. Provisions of Revised Statutes applicable thereto. 

Provision. ^455. The general provisions of the Revised Statutes 

of Revised . 

^«jtc» relating to actions concerning real property, shall apply 
•**^***- to actions brought under this act, according to the sub- 
ject matter of the action, and without regard to its form. 



TITLE XIV. 

Provisions relating to existing suits. 

Section 456. Appeal from order at a special term, on summary applica- 
tion, after judgment. 

457. Writ of error* in all cases abolished. Appeal substituted. 

458. Execution when issuable on a judgment docketed before July 

1,1848. 

459. Proceeding by re-hearing abrogated. 

460. Appeals from final decrees, by a single judge, in supreme 

court, in suits in equity pending on July 1, 1847, when to 
be taken. 

461. Issues of fact in county court or common pleas before July 

1, 1848, how tried. * 

Appeti § 456. The appeal, mentioned in section 9, of the act 

from order 

•tafptciaito facilitate the determination of existing suits lu the 

term, on ^ 

23£^„ courts of this state, may also be taken, from an order, 
^Bt^"'' made at a special term, on a summary application in an 



•uMtitated. 
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action after judgment, when such order involves the mer- 
its of the application, or some part thereof. 

^ 457. No writ of error shall be hereafter issued, in any JJ^^'i^^"- 
ease whatever. Wherever a right now exists to have a SKS. ■*****" 
review of a Judgment rendered, or order or decree made 
before the first day of July, 1848, such review can only be 
had upon an appeal taken in the manner provided by this 
act, and all appeals heretofore taken from such judgments, 
orders, or decrees under the provisions of the code of 
procedure, which are still pending in an appellate court, 
and not dismissed, shall be valid and effectual. But this 
section shall not extend the right of review, to any case 
or question to which it does not now extend, nor the time 
for appealing, nor shall it apply to a case where a writ of 
error has been already issued. 

& 458. An execution may be issued without leave of Execution 

when ifltn* 

the court upon a judgment docketed before the first day !jw«<»* 
of July, 1848, or now or hereafter to be rendered in an bSfoSS j5,i«- 
action pending on that day, at any time within five years ' 
after the rendering of the judgment. 

§ 459. T%e provisions of this act apply to future proceed- J~^^"^ 
ings in actions or suits heretofore commenced and now pending [»jg"^'08*- 
as follows : 

1. If there have been no pleading therein^ to the pleadings 

and all subsequent proceedings: 

2. When there is an issue of law or of fact ^ or any other 
question of fact to be tried^ to the trial and all subsequent 
proceedings: 

3. ^fter a judgment or order ^ to the proceedings to en- 
force^ vacate^ modify or reverse it^ including the costs of an 
appeal. Whenever the judges of the supreme court in any 
district find that the court^ at any term or circuity has not 
ie€n, or will not be able to dispose of all the cases upon the 
calendar J they may request t)ie governor to assign other judg- 
es^ mui, if necessary J appoint extraordinary terms and circuits 
fof the purpose of disposing of such cases. The governor 
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may thereupon make such assignment^ and the judges assigned 
must hold the courts accordingly, 
from final § 460. Jin appeal may be taken from any final decree entered 

decrees by » i. /• 

a judge ill upou the direction of a single judge^ in any suit in equity 
JStTiir p^ding in the supreme courts on the 1st d^y of July, one 
pendwg on thousond eight hundred and forty^even^ at any time before 

i^iiulkcir ^^^ fi^^^ ^^y V •A^<wem6er, one thousand eight hundred and 

fifty-one. But this section shall not apply to cases where a 

rehearing has already been had or ordered^ or to the case of 

a decree entered before the passage of this actj and to review 

tohich no attempt in good faith has been, or shall ?iave been 

fnade within thirty days after notice of the entry of such 

decree. Such appeal shall be taken in the manner provided 

in sections three hundred and twenty-seven and three hundred 

and forty-eight. 

A^y^ ^ 461 . An issue of fact joined in a county court, or court 

SSSJi*Jr of common pleas, l^efore the first day of July, one thou- 

SSTbi. sand eight hundred and forty-eight, or then pending in 

fore July 1, 

»*^how that court on appeal, shall be tried by a jury, unless the 
parties otherwise agree. 



TITLE XV. 

General provisions. 

Skctiok 462. Definition of " real property." 

468. Definition of *' personal property." 

464. Definition of *' property." 

465. Definition of " district'" 

466. Definition of '' clerk." 

467. Kule of strict coiifltruotion of statutes inapplicable to this 

act. 

468. Statutory provisions inconsistent with this act repealed. 

469. Rules and practice inconsistent with this act abrogated. 

470. Judges of supreme court to make general rules. 

471. This act not to aficct certain proceedings and statutory fut)- 

visions. 

472. Certain parts of revised and other statutes not repealed. 

473. This act, when to take effect. 

j^ffi^j^niott h 4^2. The words " real property," as used in this act 
%^^:^ are co-extensive with lands, tenements and heredita- 
ments. 
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^ 463. The words " personal property," as used in this ^J."^™ 
•el, include money, goods, chattels, things in action, and |!^'^.r^ 
wideiices of debt. 

^ 404, The word " property," as used in this act, in- J*^"™ 
dudes property real and personal. '™'" 

ij 4C5. The word " district," as used in this act, signi- OfWiioo 
ies judicial district, except when otherwise specified. "■<*" 

^ 4G6. The word *' clerk," as used in this act, signifies D-firni™ 
Ihe clerk ol the court where the action is pending, and in 
the supreme court, the clerk of the county mentioned in 
the title of the complaint, or in another county to which 
the court may have changed the place of trial, unless 
otherwise specified. 

^ 407. The rule of common law, that statutes In dCTo-j;,'J.';^. 
ption of that law are to be strictly eonstraed, has no ap- 
plication to this act. 

tj 4C8. All statutory provisions inconsistent with this 
act, are repealed ; but this repeal shall not revive a statute 
or law which may have been repealed or abolished by the 
provisions hereby repealed. And all rights of action given 
or secured by existing laws, may be prosecuted in th« 
manner provided by this act. If a case shall arise in which 
an action for the enforcement or protection of a right, or 
the redress or prevention of a wrong, cannot be had un- 
der this act, the practice heretofore in use may be adopted 
•0 far as may be necessary to prevent a failure of justice. 

(j 4G9. The present rules Jind practice of the courts, in 
(dvll actions, inconsistent with this act, are abrogated ; but 
«h«re consistent with this act, they shall continue in 
subject to the power of the respective courts to re- 

[, modify, op alter the same. 
i ^470. The judges of the supreme court shall meet in gen- 
eral srss-ion at the capital in the city of Albany^ on the first 
Wtdntsday in August, 1852, and ev€iy tiPo years thereafti 
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tucft amcndmcnh thereto as experience has shoim to he neces- 
Mory to carry into effect the provisions of the Code of Proce- 
dure, and make such further rules as tluy deem proper^ not 
inconsistent with the provisions of this act. The rules so 
made shall govern the superior court of the cily of JVeio- Yorky 
the court of common pleas for the city and county of JVcv>- 
Yorkj and the county courts so far an the same may be appli- 
cable. 
•niUMiDoi ^471- Until the legislature shall otherwise provide, 
^^"j^g^"' this act shall not alTect proceedings npon mandumus, or 
E^ 't^' prohibition ; nor appeals Ironi surrogates' courts ; nor anj 
special statutory remedy not heretofore obtained by actioD; 
nor any existing statutory provisions relating to actions, 
not inconsistent with this act, and in substance applica- 
ble to the actions hereby provided ; nor any proceedings 
provided for by chapter five of tiie second part of the Re- 
vised Statutes, or by the sixth and eighth titles of chap- 
ter five of the third part of those statutes, or by chapter 
eight of the same part, excluding the second and twelfth 
titles thereof, or by the first title of chapter nine of the 
same part ; except that when in consequence of any such 
proceeding a civil action shall be brought, such action 
shall be conducted in conformity to this act; and ex- 
cept also, tliat where any particular provision of the title! 
and chapters enumerated in this section shall be plainly 
inconsistent with this act, such provision shall be deemed 
repealed, 
ftruin ^ 472. Nothing in this act contained shall be taken to 
;S^ ^]u. repeal section 23 of article 2 of title 5 of chapter 6, part 
lliiS." 3d of the Revised Statutes, or to repeal an act to extend 
the exemption of houseliold furniture and working tooI> 
from distress for rent and sale under execution, passed 
April 11, 1843. 
TH)Mi ^ 473. This act shall take effect on tlie first day of Julj, 
ukTXcu 1848 ; except that suctions 23, 23, 21 and 25 shall I 
effect immediately. 
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AN ACT 

To amend an act entitled "An act to facilitate 
the determination of existing suits in the Courts 
of this State." 

Passed April 11, 1849. 

The People of the Stale of JVew-York^ represented in iV- 
nale and Assembly y do enact as follows : 

The act entitled " An act to facilitate the determination 
of existing suits in the coui-ts of this State," passed April 
12, 1848, is hereby amended so as to read as follows : 

§ 1 . The act to simplify and abridge the practice, plead- 
ings and proceedings of the courts of this State, passed 
April 12, 1848, and amended at the present session of the 
Legislature, is herein designated as the " Code of Proce- 
dure.^ 

TITLE L 

Provisions relating to the Courts in general, 

tjBJLTTEB, I. Sections of the Code of Procedure referred to and applied to 
existing suits. 
II. Other provisions relating to existing suits. 

Chapteb I. 

Sections of the Code of Procedure referred to and applied to 

existing suits. 

^ 2. The provisions of the Code of Procedure, contained 
in the following sections thereof, are hereby applied, so far 
as the same are applicable, to future proceedings In civil 
ioits, whether at law or in equity, pending on the fixst day 
of July, 1848, as follows : 

1. Sections seventy-two, one hundred and twenty-one, 
one hundred and sixty-nine to one hundred and seventy- 
six, both inclusive, three hundred and fifteen and three 
hundred and eighty-eight, to proceedings in actions in the 
iupreme court, in the county courts, in the superior court 
^f the city of New- York, in the court of common pleas 



s' courts of "ra^™ 
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for the city of New York, io the mayors' 

cities of Albany, Hudson, Troy and Rochester, and in the 

recorders' courts in the cities of Buffalo and UUca. 

2. Sections two hundred and ninety-two to three hun- 
dred aud two, both inclusive, to executions on a judgment 
or decree in any of those courts, hereafter issued, against 
any person to the shcrifl' of the county where he resides' 
or if he reside out of the State, to the sheriff of the county 
where the record of judgment is filed or the decree enroll- 
ed; the woi-d "judgment" in these sections being takeu 
to include a decree. 

3. Sections three hundred and twenty-three to three 
hundred and thirty-one, both inclusive, tliree hundred 
and thirty-three to three hundred and forty-seven, both 
inclusive, and three hundred and fifty-one to three hundred 
and seventy-one, Ijoth inclusive, to the review of judgments, 
decrees, and final orders, from which no writ of error or 
appeal shall have been already taken, the word "judg- 
ment" i>eing taken to include a decree, and "judgment 
roll "to include the record of judgment and enrolment 
of decree. 

4. Sections three hundred and ninety to three hundred 
and ninety-nine, both inclusive, four hundred and six to 
four hundred and fifteen, both inclusive, four hundred 
and seventeen and four hundred and eighteen, to proceed- 
ings in actions in all the courts of civil jurisdiction in the 
State. 

5. Section four hundred and two, to non-enumerated 
motions in the courts mentioned in the first sub-division 
of this section. 



Chapter II. 



OUter procisiona relating to txi^dng suits. 
''"■ ^3. Any suit in e^ity now pending in the supi 
••»'■' court, or which may be there pending before the first day 
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rf July next, or any issue therein, wliether of fact or oC^'^™" 
Isw, or both, may be referred upon the written consent of""""™' 
the parlies concerned; and upon ihe like consent, a refer- 
ence may be ordered to take testimony, or to report facts, 
OP to execute any order or decree. 

^4. Where the parties do not consent, as in the last "t^f''™' 
scotiuo mentioned, thr court may, upon the application of^^'',;"^ 
either, OP of its own motion, direct a reference in such 
luit, in the following cases : 

1. Where (he determination of an issue of fact shall 
Teqiiire the examination of a loni^ account on either side ; 
ta which case the reference may be to hear and decide the 
nbole issue, or to report upon any specific (question of iact 
involved therein , or 

9. Where the taking of an account shall be necessary 
for the infiirmation of tlie court, before decree, or for car- 
rying aa order or decree into eifect; or 

3- Where a ijuestion of fact, other than upon the plead- 
isg!i, shall arise, upon motion or otherwise, in any stage 
of the suit. 

^ 5. The report of the referee op referees upon the whole SJU?!*' 
QBOse, or upon the nhdlB of any issue therein, shall stand '"l^**' 
u the decision i/f the court, in the same manner as if the 
Mtne OP issue had been determined by the court at a spe- 
tisl term, and may be reviewed in like manner. 

ij 6, The referee or referees shall be appointed in theRaiem. 
Bianuer provided in section two hundred and seventy- pei^ 
three, of the code of procedure, and shall hare the powers 
specified in section four hundred and twenty-one, and the 
compensation specilied in section three hundred and thir- 
teen, of that code. 

^ 7. No rehearing shall take place at a general term of luht^i if 
the supreme court, of an order or decree made at a special 
term, unless the samo involve the merits of the suit or 
jmjcciedtng or some part thereof. And fiu-ther pro- 

upon the order or decree shall not be stayed,?!"""''" 
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unless security be given in tlie same manner, and to tile 
same extent, as would be required irunajipea] were taken 
to the court of appeals from the same order or decre6f 
titukt m "lade, or confirmed at a general term. Nor shall such 
"''*'""*re-bearlng lie had, unttss notice of the same be giveor 
within ten days afier notice of the order or decree re-heard, 
with the securily thus required, 
fcl"^ §8. No petition fur a ro hearing need be made. Instead 
'"''■ thereof, it shall only be necessary to serve a notice in 
writing on the adverse party, and on the clerk with whom 
the order or decree to he reheard is entered, stating the 
application for a rehearing of such order or decree, or 
some specified part thereof. 
AwTsi ^ 9. Any party agnrieved by an order made at a special 
•"-'■ term of the supreme court, in an action at law, or in a 
special proceeding, when il involves the merits of the ac- 
tion or special proceeding, or some part thereof, may appeal 
therefrom to the court at a general term ; where, upon 
such appeal, the order may bt reversed, affirmed or mod- 
ified, according to law, 
Ajvrai, ^ 10, The appeal in the last section mentioned, may be 
made, by the service of a notice in writing,on the adverse 
party, and on the clerk with whom the order is entered, 
stating the appeal fiom the same, or some specified part 
tiiercof. But no such appeal shall be taken, unless a 
judge of the supreme court certify, that, in his opinion, it 
is proper, that the question arising on the appeal should 
be decided at the genera! term. 

TITLE II. 
Provisions relaliug lo Courts in the First Judicial 
Distrid. 
Sm'n'r.B- ^ '1- The general term of the supreme conrt, appointed 
♦^n'hnwto be held in the first judicial district, on the first Monday 
'""'"' of April, eighteen hundi-ed and forty-eight, shall be con- 
tinued from the first Monday of each month to the third 
Saturday thereafter, until and including the third Saturday 
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after the first Monday of July, eighteen hundred and for- 
ty-eight, or until all the cases on the calendar be sooner 
heard, or a sufficient opportunity be given for the hear- 
ing thereof. 
h 12. The special terras and circuit courts appointed to special 

terms ■ad 

be held in the first judicial district at any time hereafter, c'fc"»» 
before the first day of July, eighteen hundred and forty- «»^»«»- 
eight, shall be respectively continued from the first Mon- 
day of each month to the third Saturday thereafter, until ' 
and including the third Saturday after the first Monday of 
July, eighteen hundred and forty-eight, or until all the 
eases ready thereat for hearing or trial be sooner heard 
or otherwise disposed of. 

§ 13. In addition to the courts already required by law, oenend 
there shall he held on the first Monday of September icrnMin 

i fir»l dift. 

•eighteen hundred and forty-eight, a general and speciaj^**- 
term of the supreme court, and a circuit court in the first 
Judicial district by such judges, as the governor shall, by 
appointment, in writing, designate ; which terms and cir- 
coit court shall be exclusively devoted to the determina- 
tion of suits and proceedings in the supreme court com- 
menced before the first day of July, eighteen hundred and 
forty-eight. 

§ 14. The terms and circuit court, mentioned in the last rem., 
section, shall each be continued in each month, except coutiuaS. 
October and January, from the first Monday to the third 
Saturday thereafter, inclusive, until the fourth Saturday 
in February, eighteen hundred and forty- nine, or until 
the suits and proceedings mentioned in the last sectioUi 
ready for hearing at such courts, shall be sooner deter- 
mined. 

§1.5. If the judges assigned to hold such general or j^^,^^ 
special terms or circuit courts, or any of them be unable, JiJ?SS!2? 



by reason of sickness, or judicial engagements elsewhere, oihJr 

jodga^ 

to sit until the close thereof, the governor shall assign 
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other judges, not actually engaged in holding courtj to 
take their places respectively. 
^ ^ 16. When a cause, placed upon the calendar of a 
„ court of record in thecily of New- York, shall be regiJarly 
called and passed, without a postponement by the court 
for good cause shown, it shall theuceforth take its place 
on the same or auy future calendar, as if the date of the 
issue were the time when it was thus passed. 

ij 17. In the case mentioned in the last section it shall 
be the duty of the party placing a cause upon the calen- 
dar, for s subsequent term, to state the date of the issue, 
as above prescribed ; and if he omit to do so, by reason 
whereof the issue retains its priority on the calendar, the 
court on the application of the adverse party, or of its 
own motion, may strike the cause from the calendar. 
; ^ 18. This act shall take etl'ect immediately, except that 
'■ section two shall take ellect at the same time with the 
Code of Procedure. 

8TATE OF NEW-TOKK, > 

SEOSETiJll'9 Omcx. i 

I hnTccomparedthepreccedingirilb twoor^ 
inul lawa on flie ia Ihii office, aiid do ccrlify tbit Ihe Esiue arc corrcci 
transcriptB thvrcOam, nnrl ot the wliole of the surd origmals. 

CHRISXOrH£K MOBGAS, SccKtu; of State. 
Albani, April 20, 1S19. '"" 
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SacTioH 4S8. Action, when and how brought to vacate letters patent, 187. 

434. Relator, when to be joined as plaintiif, 138. 

435. Complaint and arrest of defendant, in action for usurping an 

office, 138. 

436. Judgment in such action, 188. 

437. Assumption of office, &c., by relatori when Judgment is in 

his favor, 138. 

438. Proceedings against defendant, on refusal to deliver books or 

papers, 139. 

439. Damages, how recovered, 189» 

440. One action against several persons claiming office or fran- 

chise, 139. 

441. Penalty for usurping office or franchise, how awarded, 139. 

442. Judgment of forfeiture against a corporation, 139. 

443. Costs against corporation or persons claimhig to be such, how 

collected, 140. 

444. Restraining corporation and appointment of receiver, 140. 

445. Copy of judgment roll against corporation, where to be 

filed, 140. 

446. Entry of judgment relating to letters patent in records of 

commissioners of land office, 140. 

447. Actions for forfeiture of property to the people, 140. 

Chapter III. 
Action for the partition of real property^ 141. 

SiOTioif 448. Provisions of Revised Statutes, applicable to actions for par* 

tition, 141. 

Chapter IV. 

Actions to determine conflicting claims to real property ^ 
and for waste and nuisance^ 141. 

Skctiok 449. Actions to determine claims to real property, how prosccu* 

ted, 141. 
450. Action of waste abolished. Waste how remediable, 141. 

461 . Provisions of Revised Statutes applicable to actions for waste 

under this act, 141 . 

462. When judgment of forfeiture and eviction to be given, 142. 
453. Writ of nuisance abolished, 142. 

464. Remedy for injuries heretofore remediable by writ of nui* 
sance, 142. 

Chapter V. 

General provisions relating to actions concerning real 

property^ 142. 

SxcTioif 455. Provisions of Revised Statutes applicable thereto, 142. 

TITLE XIV. 

Provisions relating to existing suitSy 142-144. 

Section 456. Appeal from order at a special term, on summary applica- 
tion, after judgment, 142. 

457. Writ of error in all cases abolished. Appeal substituted, 143. 

458. Execution when issuable on a judgment docketed before J uly 

1,1848, 148. 



S«OTioii 459. Procci^ing by rc-heBring nbrogafed. 145. 

4ti0. AtijieiilB (Vom flnal detrtes, by a single judgp, Id iOpt 

court, In luitt In equity i>tD(l)ng ou July 1, IMT, wbm t« 

1k' uken, 144. 
401. IsBitCR of Hut in county court or common picas before July 

1,IS48, haw tried, 144. 



TITLE XV. 
General provisions, 144-145. 

Sbotior 4(i2, DeSnitioii o( " real property, " 144. 

4G8. Definition of " peraon»l property," 146. 

464. Definition of "property," 145. 

465. DelinitioQ of " diitrkt," 145. 

466. DeflnkioD of " clerk," 146. 

467. Rule of strict construction of statutes inapplicsMe to 

act, 146. 

468. Statalory prorislona incon^st^nt with this art repealed, 
46S. Rules and practice incou^stent with this act abrogated, 

470. Judges of supreme court to mabe general rules, 146. 

471. This BCt not to affect certun proceedings and atalutorj 

tIbIohs, 146, 

472. Certain parU of revised and other statutesDOt repealed, 

473. This act, when to lake ellect, 140. 



AN ACT 

To amend an act entitled "An act to facilitate 
the determination of existing suits in ttie Courts 
of this State." 

Passed April 11, 1819.^ 

TITLE I. 

Provision! relating to the Courts in general, 147-150.! 

Ckapter I. Sections of the Code of Procedure referred to and applMfl 
cslsting anils, U7-148. 
II. Other proTisioni relating to eiistiug suits, 148-11 



i 

thli 

145. 
146. 

M 



Sections of the Code of Procedure rrf erred to and applied |i 
existing tidts, 147. ^ 

Chapter II. 
Other pTOvisiont relating to existing suits, 148. 



TITLE IL 

Provisions relating to Courts in the First Jadicitd i 



INDEX. 



THE FIGURES AT THE RIGHT HAND DENOTE THE PAGE, THE OTHERS 

DENOTE THE SECTION. 

A. 

or acUon, 131, 4» 

Absconding debtors^ 

Attaohment of, 228 to 243, 75-^ 

06rvioeof flommooson, 135, «.«..«..•. 48 

AbsencCj 

Of defendant, effect of, u to limitation, 100, 38 

Aetion agaiiist abient defendant, 135, 48 

Jlccaunij 

Action for balance, 54, 20 

In wliat time to be brought, 05, 37 

Act^ {code^) 

Diriflion of, 8, 4 

to talce effect, 473, ^ 141 



Acticn^ 

lMfinitionof,2, <^.. ....w.«.< ^ 4 

AdiM and soil, difltinetion abolished, 6^, < < « «...«•• # 211 

Kinds of, 4, 4 

Criminal, defined, 5., >■ 4 

Ciyil, defined, 6, • 4 

Ciril, how commenced, 127, ....«..•.. . 46 

When deemed commeDoed, 00, ....•• .....••.. .••••• 38 
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When to be commenced, 74, 80 

Parties to (see plaintiff and defendant.) 

Pleadings in, (see pleading, complaint, answer and demnrer.) 

By executor or administrator, (see executor.) 

When no personal claim on defendant, 130, 46 

For partition of real csUte, 448, 141 

Relating to real property, 455, 14S 

Existing, provisions relating to, 453, 142 

On charter, or by law of corporation, 66-7, 27 

Agabst baU, 190, 05 

Time of, limitation in, 89, 65 

Title of, not altered by appeal, 326, 108 

In name of the people, 98, 37 

By Attomey.Goncral, 429, 446, 136-140 

On a judgment, when allowed, 71, 29 

Must be proeecuted by party in interest. 111, 41 

Not abated by death, 121, 43 

When to be tried, 123,126, 44-45 

Superior court, rcTiow of proceedings, 318, 106 

Agiunst foreign corporations, 427, 134 

In place of scire facias, quo warranto, Ao,, 428, 135 

To determine conflicting claims to real property, Ac., 449, 141 

For discovery, abolished, 389, 126 

Mministrator, 

Kot to be sued in justices* courts, 54, 26 

May sue without joining party interested, 113, 41 

Costs in actions by and against, 317, 106 

Admission of debtj 

Most be in writing, 110, 40 

Of written documents, 388, 125 

Adverse claims to property^ 

To be tried by action, 212, 449, Tl-Ul 

Adverse possession^ 

What constitntes, 83-85, 8^-84 

AJldavitSy 

EntltUng of, 406, 120 

Serrioe of copy with order, 220, 405, 7S-129 

Allegation in pleadings^ 

When taken as true, 168, 66 

Unprored, not a variance, 171, 50 

Variaace between and proof, 169^ 56 



Alien enemy, 
AsUoo by, or agkiiHt, lOS 

Allowance, 



Adlitbul eoM, 306,. 
In {ireoMduigB lAar < 



Amendment, 



Of dereiitliuif* nUM, lT3 

Of v«rl«iwc, 109, 70 

Of »(Ed«yUfot04T««Uflcrd«Dumr, 174, 

Of notice of sppcil, 32Ti 

Of coniplaint, orrict of wp7i >ftcr, 110, . . 

Error. 

Sapplammt. 



Anstoer, 

WkantolMpat in, H3, H 

WbMitiniiMeoatain, 149, M 

tFnmber of defeon in, IM, M 

WlwD »l!owod with demuiiiT, 151, ** 

ShuD, may be (tiiokni oDt, 1S2, H 

notr«pliedto,OTdeiiiQmdta, 154, ** 

M.Wrii.1 i.ll.',i«l.ioii^ in. lil^ M 

With offer of mmpminiw, 385, 38T, Ui-ltt 

Of MUeln jiulioe's court, 5l., 31 

In *olion of libel, ar aluider, 1S4, 1B&, tT 

In wtiaD La mwveT teal property, IDB, tT 

Anci «faEiHlinent, 174 » 

hrtber time to »iwwm, 1J3, " 

BupplcmeDUl, wbuD altowed, 177, U 

rijndooa, judgment on, 247, 8J 

Appeai^ 

Who nay eppeil, 3S5, 108 

Putiei, how derignated on, 326, IDS 

lllUrfo»iueoo, 3M, V» 

Cort» on, SOT, !0S 

Oau, when in dlMrellon of court, SOB, IW 

Fmm nn order oat of oonrt, 314, IDS 

How n«»de, 3S7, 108 

NoUoa of , may be amended, 327, 106 

Copy to be leat to appellate ooart, 328, IM 

Fiom a judgment, power of coort, 319, 10» 

Ttoa jadpieni, or etder, 330, Itt 



176 niDEX. 

TAOS. 

WImhIoIw taken, 331, 331, 1C« 

lb sonrt gf AppoU, vlwn to ba taken, M, 333, U-lUt 

Pnnqaiiites, 334, 110 

With itajof bioodUod, 33S, 338, 110-111 

£fl«ttor, oneoartlHlDiT, 339 Ill 

Undertakings ud niraluig on, 340, 3M, 111-111 

EffeetoF in oeitain euu, 341, Ill 

To Sopfame CoBTt, in what euw, 344, IIS 

Sanuitj on, 34S, ItS 

Hoohcard, :i4fi, lit 

Jndgmenl on, S4T 118 

Td^qcisI term, from GnpraneCoart, Superior ConltiildCailunanncu,Nsw-Tait, 

from order at tingle Judge, 3tB, lU 

Ptoa order of alDgle JD^, 349, lU 

Older pude oat t^oonrl, 3MI, IIS 

Torevieir jnxtUKB'jDdgmepU, 3M, US 

To Comiooti Ploas, wL™. 352, US 

To eoDotj ouurt, 362, ■... IIS 

pTDOoodinga by appellant, 353, 35S IIS-T 

A -lay of esKQlion, wh™, 35T, IIT 

PrvwMingF by nspondcnl, SliO, ..■■■ IIT 

When to be bMrd, 804, IH 

Wkendinuned for want of pnemotioii, 304, <..... Ill 

Hearing to be «■ origiiial tope") 3S£, lit 

JodgrocDt, hoH gtieo, 3M, lU 

CteUon, 36H, 371, Ill 

Prom f^amigMo' Coarta, 471, 141 

Bapeitar Court, New-Vork, tmnrfemd eiMa, H, II 

Court at AppealE, Jurisdiution cf, 11, 333, A-IM 

Bitent of jqrindimiaii, 12 I 

Jodgmenti of, bow p t wiuimu e j , 14, ■ ■ ■ T 

Tnma of, IS, . . . > > > > 

Amwi on calendar, IS, I 

Wbenm^beheM, II, I 

Adjournment ef, 16, < ....,,.... t 

Deflned, (we Appeal,) 326, * IN 



HoUee af, elTeet of, 346,. 
Of Infant, U be b; gnardii 



In what OMei, ire, 170, 

Of female, 1T», 

Ordei tor, of whom oUaioed, ISO, . . 
Vken to be made, ISl, 



Appearance, 



Arrest, 



INDEX. 177 

?▲«■• 

Wnnifaamit of making order, 183, 64 

^federfor, when to be nuule ukl what to eontain, 183, M 

to be deUrered to tberiff, 184, M 

eopj to be delirered to deftodaat, 184, • •• 64 

bow exeovted, 185, 64 

Defendftnt how dSaehuged from, 186, 64 

Older for, motion to yacate, 204, 66 

(See Bail, Deposit, IiregnlArity, Sheriff.) 

Assault and Battery^ 

Action for, 54, •• SO 

On board merchant TeaeUi, 65, S6 

Time of limitation, 93, M 

JissignMj 

Orthing in aefion, action by^ lis, 41 

E^bke for eefts» 321, 16T 

Assignor^ 

Of thing fai aotion, when may mi be a witneoi, 399, 128 

Assignment^ 

OftUagiAKaos,ellaofcQf;X12, .....•• 4ft 

Assistant Justices* Courts, (See Jostaeee^ Oourta.) 

^leof,66, «r 

Attdchmtftt^ 

May iaroe, tn certain eaaes, 227, 75 

Vrom whom to be obtained, 228, 75 

Howobtamed, 229, 75 

Before imoing, plaintiff uHut give oDdertaking, 230, 76 

To whom directed, 231, - 76 

Seyeral may imae, ib., 76 

8heriff '8 daty thereon, 232, 76 

Proceedings on, in ease of perishable property or daim of third party or interest in 

tosmI, 233, 76 

On shaics in stock of any assodation, 234, 77 

On property incapable of manual deltreiy, 235, •..•• 77 

Defendant to fnnush sheriff with sohedole of property, 286, ••... 77 

Sheriff 's duty where judgment for plaintiff, 237, 77 

JUtion aothorixed to be brought by sheriff may be praseented by plaintiff, 288, .•••... 79 

Sheriff's duty where Judgment for defendant, 239,... 79 

Proooedings to discharge, 240, 241, 79 

Sheriff to retom, 242, 80 

Veeatoihorfffon^ 24S« 86 

M 
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• 



Mt(ymey. 

(See Difliriot Attonwy,) 96 

Attorney' General^ 

Actioofl bj, in place of scire faoias and quo warranto, in what cases, 429, 446, 13(^140 

Pleadings in action bj, 167, 66 

B. 

Discbarge from arrest upon, 186, »....»*»• 64 

How given, 187, 66 

Surrender in discbarge of, 188, 65 

Prower of, to arrest defendant, 189, 66 

How proceeded against, 190, 65 

How exonerated, 191, • 69 

SberiflT to delirer copies of undertakings of, to plaintiff, 192, 66 

Notice of not accepting, 192, 66 

Wbcn deemed to be accepted, 192, 66 

Koticc of justifying, 193, 66 

Qualification of, 194, 66 

How to justify, 195, 67 

Allowance of, 196, 67 

Offing bail after deposit, 199, 6? 

Deposit instead of, how disposed of after judgment, 200, 67 

Taken on aircst, liaUe to sheriff, 303, 68 

Motion to reduce amount of, 204, » 68 

How exonerated, 191, 66 

Power of, to arrest defendant, 189, • 65 

Proceedings against, 190^ ••• 65 

Balance of Account. 

(See Account,) • >• 

Banking Associations^ 

Actions against directors of, 109, 4^ 

Bills of Exchange and Promissory JCotes^ 

Asrignee of, action by, 112,.....*.. • 41 

Books^ 

(See Papers,) 125 

Bond^ 

Of surety, action on in Jnstiocs' CSourt, 53> »••• 19 

Certain judgmanty how entered on, 424, 133 



INDEX. 170 

PAGE. 

By-LaWj 

Of eorpoTation of New-Tork, action on, 66, 27 

Of cities, action on, 67, 27 

c. 

CalendaVj 

Clerk to enter ianie on, 266, 85 

iBBnes on, bow disposed o(, 257, 86 

Of flonrtfl of appeals — court to provide for preference of eaosei oo, 13, 7 

(See Imoe.) 

Castj 

T^'revMir eTidenco, and how settled, 268, 80 

Cause of Action. 

Wken it aeemes where mntoal aoconntsy 95,.. • 37 

In eases of fraud, 91, 35 

Benralof, 110,. 40 

Chamhers^ 

Buriness at, 27, 10 

Older at, how yaeated, 234, 7t 

appeal from to general term, 34S, 350, 114 

CharUr^ 

AfiUoii vpon, of corporation of New-York, 66, 27 

dties, 67, 27 



Circuit Courts^ 

Bepeal of statates relating to, 17, 8 

Knmber of terms of, 20, 9 

How appointed, 22, 9 

Sxtraordinarj, how appointed, 23, 9 

Places and times of holding, 24, 10 

Where to be held, 21, 9 

Proceedings when judge unable to hold, 26, 10 

SapenrisorB or sheriff to provide room for holding, 28, 10 

Circuit Judges^ 

How designated, 22, 9 

Appointment of, to be published, 25, 10 

Unable to bold circuit, 26, 10 

transact business out of court, 1q 
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PACIB. 

dml Action^ 

Defined^ (aeeAetion^) t, • •... «••• 4 

Claim and Delivery of Personal Property. 

(See Personal property.) 

aerky 

Defined, 4<M^ • IIS 

IHitieiof> on entering judgment, 265, * «...... 88 

<m appeal to iranimit o(^ to appellate eomt, S38,...«. 109 

confession of judgment, ZSi, 12} 

to keep a judgment book, 279, 92 

attach papers to form a judgment rail, 281, 9Z 

eompnte interest, 310, • 106 

insert costs in judgment, 311, 105 

fees to, 312, 105 

Committee^ 

Of penoQ of unsound mind, sernoeof sumnuHison, 134, 48 

Common LaWj 

Buleof, as to construction altered, 467, ««.,. 145 

or other states, endenoe of, 426, 184 

Common Pleas J^TeuhYorky Court of . 

Jorisdietkn, 33, 84, 14-15 

Terms of, 35,36, 1^18 

Judgment of, 37, • 18 

Kay rcTiflw judgment of marine court, 34, 15 

Complaint^ 

The first pleading b j plfdntifT, 141 , 51 

What to contain, 142, 51 

Haj contain several causes of action, 167, 58 

In acUons of libel or slander, 164, 57 

Items of account in, 158, ..•• 58 

Material allegations in, 168, 58 

No copy need be served with snmmwis, 130, • 48 

(Supplemental when aUowed, 177, ••• «.. 81 

If amended, copy must be served, 146, 58 

Service of, where publication ordered, 135, 48 

FUingof, 416, 132 

In action where no personal claim, 130, 46 

In actions against several defendants may be dismissed for neglect to serve summons 

on some defendants, 274, « ....••.. • 91 

(See Pleading, Amendment.) 



INDEX. 181 

ComprofiUsBj 

0J«ror^3854 337>...« 134-S 

ComputoHofij 

Ortinu>407,.... U0 

Conditional Examination^f 
Orputjto tdloB, S90> in 

Condition Precedent j 

PeifcnBuwe ok^ bow pfosdcd^ 16S« •»%••••» ••••••••••••••••••••••••• 57 

Cbnfessionj 

Of jidgment witlumt ftotioOy 382, 384, 1S| 

U jvfUoeB' 0(Nut8> 63, 19 

Conflicting Claims j 

V» real praperty, 449, Ul 

fbpenoaia <« 216, tl 

Cmsiablej 

!Dbm of limitation in action against, 92, ^ 

ConstrucHon^ 

OTfAeading, 159, H 

WatatatM,«MBBMnlawnil«nottoapp\7,467, • Ul 

Contempij 

Serriee of proeeBS, to bring into, 418, ISS 

Prooeedings for, not affected, 178, 62 

Disobeying order of judge or referee, 302, 101 

In not attending examination, 394, 127 

Omtroversy^ 

IbyberabmUted wiUmt aetfoo» 372, 120 

Ciopy Pleadings^ tfc.^ 

Plaintiff to famish, on jmy trial, 259, 80 

Hay be •abetitated,wbere original iaioet, 422, 18S 

Coroner^ 

Duty of, where sheriff a party, 419, ••• »•• 182 

Aotioo against, for escape, 92, 30 
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PA61* 

CorporalionSy 

Monied, actions against, 134, • . . 48 

" to enforce payment of bills of, 109, 40 

Suspension of, business of, 324, 108 

By-law or charter, action on, 66, 67, 27 

Religious, sale or mortgage of real property of, 30, « • . . .«...«.. 11 

Foreign, actions against, 427, • 134 

*' service of summons on, 135, . . * • 48 

'' actions agMnst, in place of quo warranto, ±o., 429, 430, 136 

COStSy 

Former laws respecting, repealed, 303, .101 

I>efined, 303, 101 

Of course to plaintiff, when, 304, 102 

" defendant " 305, 103 

In other cases, 306, «... «..««.#.... 103 

Amount of, when allowed, 307, 113 

Additional " 308, 104 

« how estimated, 309, 104 

And interest, when allowed, 310, 105 

Of postponement, 314, 106 

How settled, 3U, 105 

Notice of settling, 311, 105 

Motion, 315, 106 

Of judgment by confession, 384, 123 

When answer of title in justices* court, 57, 59, 21-2 

In actions remoyed from courts of justices of the peace, 61, 22 

On review of special proceedings in inferior court, 318, • 106 

In actions by infants, 316, 106 

'* executors, Ac., 317, 106 

<< in name of the people of State, 319, 320, 107 

<' where cause of action assigned, 321, 107 

'* settled before judgment, 322, 107 

'^ against seyeral defendants, 306, 103 

On appeal when in discretion of court, 306, 103 

On Appeal from justices' court, where judgment affirmed, 368, 119 

" " " reversed, 368, 119 

'* " affirmed in part, 368, 119 

'* ** where judgment collected and afterwards revened, 

»««, 119 

" *' where r^corery by one party, and award of costs to 

other, 370, . .119 

" " amount of costs on, 371, HJ 

After notice of no personal claim, 181, 47 

In proceedings supplementary to execution, 301, 101 

Counter Affidavits. 

When may be used, 226, , 74 
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County Court J 

Statates relating to, repealed, 29, • 11 

Jojrisdietion of, 30, 11 

liaj grant new trials, 30, 11 

Terms of, 31, 11 

Jury in, 32, U 

County JudgCj 

Power of, 403, 129 

Courtsj 

Xn general, enmnerated, 9, . . • 6 

Jorisdiotion of, 10, (see Utle of each ooart,) ...••• • 6 

Criefj] 

Of snperior ooort, appdntment of, 39, %..;....... 16 

« « « lalaryof, 39, 16 

Criminal Action^ 

Defined, 5, « 4 

Criminal C&nvetsationy 

Action for, 54, •.••.. 20 

limitation ofy 91, .« ..• .••••••••. 35 

D. 
Deaths 

Of part J to aotion, effect of, 121, • .••••••...••••» -" 43 

Of JQStioe, 363, 118 

EffeotofontimeofUmitatioii, 102y ...•• 39 

Debtors^ 

Abeoonding (see Attachment.) 

To judgment debtor's proceedings, 294, 99 

Decree^ 

Action on, within what time, 90, 35 

Default^ 

{See Jodgment on failure to answer, ) • 82 

Dtftndant^ 

Definitions of, 70, 29 

May demnr or answer, 143, 52 

Who to be made, 118, « 42 

« « joined as, 119, 43 
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ran. 

Vban ncoM of nnkiurwii, ITS, > >..<.>.i>... tl 

EatiUed to copy order, he., «heDaiRite4, ISl, 64 

DowJischMgrdfiDiBiinal, 188, M 

BunwiduTafiDillKlwfSaftiul, m, < M 

Ml^bvacTMbjdljWl, ISS, • M 

HoiT In H7 BUBsnu baU, l»li •» 

XftJginnotHaafJiiitirfiDgUa, MS, M 

MmrmnkadapiKilbMMdonNril, IDT, <T 

It Judgment in fmvortf, dtpoilt nlanwd, IM,.. ..'■■■.• ST 

Aireatol, escape ef, Ml, M 

J**! •PP' J >•"•»• "^"^ f" ""CTt, S04, W 

" " '* ndoea MuniDt c4 b*U, ...■■>■•••' W 

iButloDwheradunofdaliTcr; of penmil prapntf ma]*, pnnaedii^ b/, ns 

tollJ, » 

Dtmarrer, 

trhen nw7 b« pot b) IM, ff 

Witbini>bi>ttimatob«patl>i,143,.... IS 

Wli«tiiacto>peoifj, Hi, bt 

mm ilgbt nrired, J4S, U 

And auiwcr, when ■liimtd, in, M 

!Ai»npl7, (rbraallmnl, IM, M 

Amemimcnl of, 1!4, ,. W 

W)Uuln<ringDf,>ftndMinoii«ii, ili, M 

■Prooeodinp on jnilgnient, lt%, flff 

Irirolons, jndgBiDOt M, MJ^. ....r"«......r> ■§ 

(SmImm, PlMdiDf.) 

BtitrmmUioH of Controvengj 

I'awnDrsMirtteiir*ct,123,.'.. tf 

Deviseu of Judgment Debtor, 

Tnwa^Dpaplart, ST*, »!,.... m-f 

ZKsahilities, 

Ttat«rt, 88,101, I4-W 

WhMI Dot BTBaablc, IH, f.. ........ Iff 

Wb«ntwociTmi>ceoiM,10T, 49 

HpBrtjiNltoftbMaMUoii, ISt, ....< , (| 

{BMUmlWlM.) 

l^I>cd«HQMlnlTnlflid,(MtO«M,)Blt, , „ M» 



INDEX. 1S5 

Discovery^ 

Bin of, abolished, 389, 126 

*' lulwtitate therefor, 390, 126 

Distrained Property^ 

Doing dttmage, pleadings in actioDe for> 166, (7 

District^ 

Definitions of, 465, 145 

District Attorney y 

AMm Vj, for penalty^ 96, • St 

Division^ 

QTiemedieB, 1, »» •••• 4 

Oraet,8> 4 

Divorce^ 

PahlicatioD of innnnooab action Uk, 136,. ••• • • ».'....^. .••••• 

Docketing Judgment, 

(See Transcript.) 

Doctttnent* 

t (8«o Papers.) 

Dowerj 

AdmMflomnentof, SO)* ••••.. *••••. ».•.»•..»•••*«••••«••••« n 

Drunkard^ 

BaUtoal* etutody of^ 80> • »•• * » 11 

E. 

Wlien aot to takt> 473» » • • • 146 

^ JSnlarging Time* 

(Sm Vltne.) 

Entryj 

O&tWl eltate> 80| .H*!!.*!**!*!.***...!*.!*. «.IM».«II«. ..«•••..«•«• tt 
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Error^ 

Writ of, abolished, 323, 108 

In pleading, (see Amendment. Varianoe.) 

Not affecting substantial rights, 176, 61 

merits, 366, 118 

Escape^ 

Action for, limitation in, 04, * 86 

Evidence^ 

Written, admission, Ac, of papers, 388, • 125 

Verbal, of party to action, 390, 126 

interested, 398, 128 

of assignor of choses in action, 399, 128 

(See Witness.) 

of foreign laws, reports, kc,, 426, ^ . • . • 134 

review of, 258, 89 

ExcepiioTij 

To decision on matter of law at trial, how and when to be taken, 368, 89 

Execution^ 

Writ of, modified, 283, 94 

When it may issac, 283, 94 

After expiration of time limited, can only be issaed by leave of coort, 284, 94 

Leave to issue, how obtained, 284, 94 

Kinds of, 286, y5 

Process of court, 286, 95 

Need not be sealed, 286, 95 

Form of, and what to contain, 289, ...»• ^ 96 

Agunst property, to what sheriffs may be issned, 287, 95 

May be issued at the same time to different counties, 287 95 

Against the person, when and where may issue, 288, 95 

When returnable, 290, 97 

Existing, law not conflicting, retained, 291, 97 

Prooeedings supplementary to, 291, 97 

Returned unsatisfied— judgment creditor entitled to order to examine judgment debt- 
or, 292, 97 

Order to examine judgment debtor, how and from whom obtained, 292, 17 

Warrant iastead of order may issue in certain cases, 292, 97 

Execution of judgment debtor, how had, 292, 97 

Judgment debtor to give bail for his appearance, A>e,f or be committed, 292, 97 

After return of, unsatisfied, debtor to judgment debtor, may pay sheriff, 293, 99 

After return of, unsatisfied, debtors to judgment debtor, may be examined, 294, .... 99 

Witness and party may be required to attend and be examined, 295, 296, 99 

Kcfercnoe may be ordered, 296-299, 99 

Judge may order property to be applied to liquidate judgment, 297, • lOf 
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PAOB. 

ReeeiTcr may be appointed, 298, 100 

Reccirer maj sue, 299, 100 

Oostfl and allowance to witness, 301, 101 

Executory 

And administrator not to be sntd in jnstices' oonrts, &4, 20 

Maj sue without joining party interested, 113, 41 

Coats in actions by and against, 317, 106 

Exemption^ 

Law, retidned, 472, 146 

Existingy 

Baits, provisions as to, 456, 142 

limitation not to extend to, 74, 30 

Kolca of supreme court, abrogated, 470, 145 

ExaminatioTiy 

Of party as a witnen, 390, 126 

Of oo-plaintifror co-defendant, 397, 12T 

F. 

Factj 



lane of, (see Issnc,) 



Failure to Answer ^ 

Judgment on, 245, 82 

False Imprisonment y 

Aetion for, limiting, 93, 30 

Feigned Issue^ 

Abolished, and subsUtuto therefor, 72, 30 

FemMle^ 

Arrest of, 179, |2 

Fictitious JVamCj 

When may be used, 175, 01 

Filings 

Pleadings, 41G, 132 

Notice of lis pendens, 132, 47 

Transcript of judgment, 282, 93 
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Foreclosure of Mortgage^ 

Inwhatooart, 30, ....•.« it 

Ko4ice to defendaDt in aoiioDB f or^ 130^ 40 

Foreign Corporation^ 

Serrloeof BammoBsoD^ 135,.r>.^.rr.*..> ••••«#«..•« 49 

Action agttbst, 427y « 134 

lawB and reportB> evidence of, 420,... » •......•.•.••••••.. 134 

Forfeited Recognisances^ 

Proceedings for Temiarion of^ 80, « « « ..«••.••••• 11 

Fraudj 

Action forreUefongnmnd of, 91, «r.. #.««••.••*»«. ••••••• ...««« Z$ 

FrivolouSj 

Anfwer, reply, demnrrer, judgment on, 247, • • • • • 89 

Further Time* 

(See Time.) 

General Sessions of the Peace j 

When jorj to be Bommoned for, 32, « • # 13 

General lerms^ 

Of Supreme court, 18, « « • • • • . 6 

Genuineness^ 

Adndnion of, 888, « « < IS9 

Governor^ 

Tb appoint terms of Supreme coort, 22, 23,.i. «....« «..« « •• • 

To designate judges, 22, 9 

to transmit appointment to Secretaiy of Statci 25, «<•.«...«...« « • 10 

Guardian, 

(SeelnfitfitO 

H. 

Habitual Drunkard^ 

Care and custody of, 30, «.««««««««.««« « < • • 11 

fierrioe of summons on, 134- ^ . . < • • •<«.•. i « 48 
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Hamilton County, 

With Folton, when one ooTinty, 20, 9 

Heirs of Judgment Debtor j 

ProoeedingB agftinst, 376, 881, 111-2 

High SeaSf 

AflMolt or impriaonment on, 65, 26 

Husband and Wije, 

Aotion by and aguost, 114, 41 

I. 

Infants^ 

Most appear bj gQardian, 115, 43 

Guardian of, how appointed, 116, 42 

most give seouritj, 420, 133 

servioe of summons on, 134, 43 

responsible for costs, 316, 106 

Sale of real property of, 30, 11 

Speoifio performanoe by infant heir, 30, 11 

Inferior Courts, in cities, 

(See Marine court, Jostioes' courts.) 

Reriew ofspecia! proceedings in, 318, 106 

Injunction, 

Writ of, abolished, aad order substituted therefor, 218, • ••••' 72 

Order^ in what cases granted, 219,. ...• T2 

when granted, 220, 73 

after answer, 221, 73 

security upon granting, 222, 73 

to show cause against, with restraint in meantime, 223, • • • 73 

to suspend business of corporation, 224, 74 

to suspend business, damages by, 234, .t. 77 

how vacated or modified, 225, 74 

vacating of, how opposed, 226, • 74 

effect of, on time of limitation, 105, 40- 

Injury, 

To person or rights, limitation in action for, 91, 35 

Insane, 

Plaintiff, Umitation of action by, 101, 39 
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PAGE. 

Insolvenij 

Volimtaiy aesignment by, 30, 11 

Inspection^ 

Of wriUng, how obtained, 388, 125 

Injormatimy 

In natmo of quo warranto abolished, 428, 135 

actions in phicc of, 429to445, 136-UO 

Instalment^ 

Action for, on bond, 53, 19 

Instrument^ under sealy 

Limitation of action on, 90, 35 

Interest, 

All parties in, to be joined, 117, 42 

" " exceptions, lir, 42 

Beal party in to be plaintiff. 111, 41 

Not a disqualification of witness, 398, 128 

In addition to ovists when allowed, 310, 105 

Irrelevant matter. 

To be stmck oat, 160, 56 

Issue, 

When it arises, and kinds of, 248, 84 

Of fact, when it arises, 250, 84 

law, 249, 84 

law and fact may arise, then issue of law to be tried first, 251, 84 

fact to be tried by jury, 253, 85 

exceptions, 253, 85 

to be tried by conrt, what, 254, 85 

in snpreme court, how tried, 255, 85 

All to be tried before a single judge, 255, 85 

Kotico of trial of, when and by whom, 256, 85 

Note of, to bo famished to clerk, 253, 85 

what to contain, 250, 85 

clerk's duty, on receipt of, 256, 85 

On calender, how disposed of, 257, 85 

May be referred by consent of parties, 270, 90 

without consent of parties, 271, 90 

Either party giving notice may bring to trial, 258, v 86 

Feigned, abolished, 72, 80 
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pAai. 

Items of Account J 

Not to be inserted in pleadings, 158, 6C 

How to be delirered, 158, 66 

Further biU of, 158, W 

J. 

Joinder^ 

Cf eanses of action, 167, 58 

OfparUcs, 119, 43 

Joint debtors J 

Heirs, devisees, legatees, and tenants holding under a judgment debtor, prcceedmgs 

against, 375, 381, 122 

Kot origioallj summoned, may be summoned after judgment, 375, 381, 122 

Proceedings against, 136, 50 

Judge^ 

Business out of court, 27, 10 

Proceedings before, in first judicial district, 27, 10 

Inability to bold special terms, Ac, 26, 10 

County, powers of, 403, 129 

Disobeying order of, 302, 101 

Judgment^ 

Defined, 245, 82 

On failure to answer, 246, 82 

On frivolous demurrer, answer or reply, 247, 83 

After jury trial, when final, 265, 83 

May be for or against one or more of plaintiffs or defendants, 274, 91 

May determine ultimate right of parties as between themselves, 274, 91 

May render judgment against some defendants and leave action to continue against 

others, 274, 91 

Court may dismiss complaint against some defendants, 274, 91 

Amount of relief if no answer, 275, 92 

Where damages recoverable, rates of, 276, 92 

In action to recover personal property, 277, 92 

To be entered on direction of single judge, subject to review, 278, 92 

Subject to exceptions, 278, 92 

To be entered on report of referees subject to review, 278, 92 

Book to be kept, 279, 92 

Judgments how entered in, 280, 92 

Judgments entered in, what to specify, 280, 92 

Roll, party may furnish, 280, 92 

clerk to form, 280, 92 

where controversy submitted without action, 373, 121 

on appeal, 367, 119 
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Roll on judgment directing paymMit of monej, maj be docketed and become a lien 

on real property, 2S2, 83 

Howenforced, 285, (sec Exccutiona,) 95 

B J confession , 53, 382, 384, 1 9-123 

Action in, 53, 71, 19-29 

Howpleaded, 161, 66 

Not to be reversed for certain errors, 176, 61 

Of court of appeal, with what ooncorrenoe, 14, 7 

of sapreme court, general term, how pronounced, 19, # . . 9 

justice of peace, dooketmg of, 63, 23 

BererBed, effect of time on limitaUon, 104, 39 

Belief from, in case of mistake, 173, • 60 

Judgment creditor j 

AQowanoe to, when ezaauned as a witness, 301, 101 

Judgment debtor^ 

Death of, after judgment, proceedings against heirs, Ac, of, 376, 121 

Death of, after execution, 292, 302, 97-101 

Jurisdiction of Court ^ (^see title qfeach court,) 

Ctntinued, except as altered, 10»...... •• ••• 9 

initen deemed aoqnired, 139,*^ ••.•.....«•..« .....«*«.^4 •• U 

Jurorsy 

For county courts and courts of sesdons, 82, 13 

Jury, 
C8ee Trials Vtiidict^ 

Justices^ 

Duties, where return ordered, S60, IIT 

Senrice of order on, 359, llf 

Fee to, for return, 371, 119 

Removal, death or insanitj of, 363, 118 

Gone out of office, 361, lift 

Justices^ CourtSy 

In dtj of New-Tork, style of, 66, 2T 

Jurisdiction of, 66^ 27 

Of dties of, 67, 17 

Ckneral provisions as to, 68, 27 

Actions in, no appeal from, to court of appeal, 11 6 

Review of judgments of, 352, 116 

Justices of the PeacCy 

dmrts of, amendment of statutes relating to, 52, ..•••■ 19 

jurisdiotion of, 53, 54, 10-20 
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Itoeeediiigf where title io real property in question, K, - Ji 

where Bereral oames of aeUon, 62, 22 

rules in, 64, 2) 

!Fo giro tranaotipt of judgment, 63, • 23 

Appeals fiom, 35S, llf 

costs on, 871, 119 

JitsHJicationy 

How pleaded, 165, 57 

Of ball, 195, 67 

QfsureUes, 844, U^ 



L. 

Lands^ 



!• 



How affected by Judgment, 282, 



Laws^ ifc,^ 

Of other States, Ac., evidence of, 426, IMr 

Ij€gal Jfotices^ 

Publication of, 425, 194 

Letters Patent^ 

Action to yaeate, fte., 445, '. 149 

On grants of real property, 77, 32 

lAen^ 

On real property, how obtained, 282, 63, 93-23 

lAabUUy^ 

Oeated by statute, action for, within what time, 91, Mi 

Libel^f 

Pleadings in action for, 164, 165, 57 

Within what time action to be brought, 93, 36 

Action for, 64, ,j|| 

Limitation^ time qf^ 

Bepeal of statues as to, 73, ^ 

In action to recover real property, 75, 31 

In other actions, 89, 35 

la cases of disability, 87, 101, 3^ 

In action on bills, Ac, of a monied corporation, 108, 40 

against moniod corporations, 109, 40 

for assault and battery, 93, 36 

for balance of accounts, 95, 37 

on contract, 91, 35 

on sealed instrument, 90, 35 

against sheriff or coroner or constable, 99, 94, 3^ 

N 
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1r aotion for orim. oon. , 91> , , a5 

Qn a judgment or decree, 90,... ...•• • 36 

for false impruonment, 93, 36 

in cases of fraud, 91, 3S 

for taking, detaining, or injuring goods or chattels, 91, .• 35 

for injury to person or right, not being contract, 91, •• 35 

on statutes for penalty or forfeiture, 92, 96, 36-7 

for trespass on real property, 91, 35 

for libel or slander, 93, ...• 36 

not specially provided for, 97, « • 37 

in name of people, 98 37 

Where defendant out of state, 100, 38 

Where either party dies, 102, 39 

Against alien enemy, 103, 39 

Wherejudgmentrerersed, 104, 39 

Where aotion stayed by ii^unotion or statutory prohibition, 105, ••••••••• ••• 40 

Where two or more disabilities, 107, 40 

Sffeot of part payment on, 110, 40 

9pv ease t^en out of statute, 110, 40 

Lis pendens^ 

JMot^ot, X32,,...... 47 

Local Actions, 

Whieh an, 123, 125, ^ 4i-5 

Pleading or paper, copy substituted for, 422, 133 

Docket or record in justices* court, 71, 29 

Lunatic^ 

Care and custody of, 30, U 

ferrioe of summons on committee of, 134, • ••••..«•••••• 4B 

M. 

Maily 

ftfvioe by, 410, 412, Ul 

Malicious Prosecution^ 

Aetionfor, 54, SO 

MandamiLSy 

Pirooeedings on, not altered, 471, 17 

Marint Court^ 

JnrisdioUon of, 65, 26 

General provision as to, 68, 27 

No appeal from action in, to court of appeals, 11, 6 

Review of judgment of, 34, 352, 15-116 
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Marriage of Parties^ 

ToAoUon, effect of, 121, • 43 

Married Women^ 

Action bj and against, 114,.. ••• 41 

Material Allegation^ 

Whcntakonas troe, 168, S8 

Material Variance^ 

(See Variance.) 

Mayors^ Courts^ 

Jurifldiction of, 33, 14 

Merchants Sermce^ 

Aotion by or a^^ainst persons in, 65,.... •• #••.. 26 

Merger^ 

Of right to proeecttte, 7, 4 

Mistakes^ 

(See Amendment, Variance.) 
Relief from judgments taken against bj, 173, « « 66 

Mortgage^ 

Foreclosare of, 30, , 11 

Of real property of religions corporation, 30, • 11 

Of real estate of infant, 30, 11 

Action founded on, service of summons in, 135, •••••• 48 

JIfo/ton, 

What is a, 401, 1S8 

How made, 401, « 128 

Notice of, 402,.^ 129 

Transfer of hearing of, 403, 120 

Costs of, 315, 106 



Municipal Couri^ 

Of Brooklyn, not appeal from to Court of Appeals, 11, • • 6 

N. 
JVame^ 

When defendants unknown, 175, • • • 61 

J^Tew Promise^ 

Must be in writing, 110, 40 



JVon^resident Debtws, 

(Bet AtUohsunt.) 

Strricoofniinmoia oiij 13S, 4g 

JVote of Issue, 

When ud how aeTTsd, lud wlut to ooiit4iii, SJ«, 85 

JVotice, 

To b« in writinf , 408, 130 

Sarrioe oT, 400, j31 

by mail when, 410-412, ISl 

li™. J". Ul 

on ittordpynhon, in, 13| 

on defendantubonppeflra,*!*, Ul 

onp*nTaator*U(«,41&, Ijj 

lo briog into contompt, 418, 13) 

Length of, on iHT.wnat sem«,li3, 131 

on noil aerTioe, 412, 1 Jl 

W>l, pBblkaUoii of, 425, 134 

On motion, length, 402, 129 

TtuJ, 254, 8S 

Of nopomnal olum, 130, , (s 

Jiuisance, 

Writ oT, nbolidied, 453, 141 

Afltion fin-, 4M, 14J 

0. 

Oath, 

Rtftnta hnt poirer to idminlitcr, 421, U| 

Of compromiw, 365, 38T, IM-t 

Order, \ 

I>eaned,400, 118 

OfCoant; Judge, roviow of, 403, 11* 

TnoxfoTofbrsKngor, 4M, 12> 

OfSupTDnieConn, u1ot<!rDiB*biognt>d, IT, B 

UulooutafCuurtoithOHtiKiLuMF, howTMikted, 324, 108 

Int«rniediMe,reTieiror,32e, 10* 

Oyer and Terminer, 

Conriiot, IT 8 

Bape>lofBtiitD(eBrcUtmgto,lT, S 

Number of Mrmauf in fiu-hoonnlj, 20, 9 

Eilraordin»ty, how s|ipointiKl, 23, 9 

PUoMudUmei of holding, 14, It 
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Wba» to Iw h<ld, II, 

JndgM, bow dcaiKDStcd, 23, 

Appointment of, lubopgblubfd, 15, 

Jod(M timblo to preride, 30, 

Sapcrrison to provida raDm for holding, 18, . . 



Sbitob of, (■« StfriM.) 



P. 

Paper, 



PrDdDctuni at, 388, 

Printing, oort of illowed, 311 

Low, copy of it imj be JuUlilutod for, 428, 

Parties to Action, 

Who to be, (8m Plklnliir, Defendut.) 



PartiHtm, 

Oficsl property, utiou for, US, 

Coantj Court hu jarudiotion of, SO, 

DOtlOB of no pemowl olaim, 13D,>». 

Party out of State, 
SeiTiceofiiimmonaoD, 135, 



Party to action. 



Lj be rebntled, 393, 

' oo-pluntifT or defandMit, 31 
wn beh»lf, SM-S97, 



Penal action, 
■of limitstioni in, 91, 



Ptnalty, given by Statute, 



People of State, actiona by, 

Time of limit^ion, (sec LimitftUon,) S8, , 

Cort JD Ktloni by, 310-320, 

Performance, 
Howpkwlod, Ul, 
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PAOS 

Person^ 

Bzecation against, 2S6, •• 95 

Personal property^ 

defined, 493, lib 

In action to reoorer, pl&inii£f may claim delivery of, 206, • 69 

Proceedings bj plaintiff, where delivery claimed, 207, 69 

Requisition to sheriff to take, 208, 69 

sheriff duty thereon, 209 to 217, 70-1 

Proceedings by defendant, 210 to 213, 70-1 

where property claimed by third party, 212, 71 

Judgment in action to recoTor, 277, 92 

Bxscntion for delivery of possession of, 286, 95 

Personal claim^ 

VoUceofno, 130, 46 

Plaintilf^ 

Defined, 70, 29 

Who to be. 111, 41 

When party rofoses to be made, 119, 43 

In case of change of interest, 121, 43 

All parties in interest to be, exceptions, 117-119, 42-3 

Married woman, 114, 41 

Infant, 115, 42 

May sue for self and others, 119, 43 

In attachment, may sue instead of sheriff, 238, • 79 

When deemed to have accepted bail, 192, 66 

In action to recover personal property, rights of, (see Personal property,) 69 

To furnish court with copy summons, pleadings, Ac, on jury trial, 260, 86 

Pleading^ 

Rulesof, 140, 51 

What allowed, 156, 55 

Oral, in what courts, 64, 33 

Lost, copy may be substituted for, 422, 133 

To be subscribed, 157, 55 

When, and how to be verified, 157, 55 

In actions by Attorney General, for real property, 157, 55 

Need not contain items of account, 157, 55 

Soveral causes of action may be united in, 167, 56 

A judgment, 161, 56 

Performance, 162, 57 

A private statute, 163, 57 

Ri actions of libel and slander, 164-165, 57 

to recover real property, 166, 57 

Construction of, 159, 56 

Amendment of, 172, 59 

▼■rlanoe of, with proof of« 169| • • 59 
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Material aUegation, 168^ 59 

Brror in, nutj be disregarded when, 176, •••••• • Of 

To be filed, 416, • ,« 132 

Indefinite or uncertain allegations in, 160, (0 

Irrelevant or redundant matter in, 160, . • 5^ 

Supplemental when, 177, (See Complidnt, Answer, Reply, Demurrer,) 61 

Post Office^ 

AfMaYit of deposit in, 133, ^ 

Postponement of trialj 

Conditions of, 314, •.... ••....••.• ••••.. IM 

Practice and rules^ 

Inconsistent with Code, abolished, 469, •••• • I45 

Retained, 469, 115 

Of justices* courts, 64, • 33 

To be setUed by judges, 470, ii5 

Precedent conditions^ 

How pleaded, 162, |Y 

Printings 

Papers, costs of allowed, 311, 109 

Private Statute^ 

How pleaded, 163, • ^ 

Prohibition^ 

Proceedings on not affected, 471,*»* * •• «••• 14$ 

Promissory JVb/«, 

(See BUI of Exchange,) 

Property, 

Defined, 464, ...••••..••.., m 

Execution against, 286, • .,, f5 

Provisional RemeditSj 

Certain, not affected, 244, • .•••.•• 80 

Publication, 

(See Substituted senrioe,) 

Of legal notices, 425, U4 

Of appointment of terms, 26, • ••••••.••••••#• •• , 10 
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Quo Warranto^ 

TTrit of, abolished, 428, 135 

Actions in place of, 428toi40, 155^140 

R. 
Rtal JSTamej 

When not known, 175, • «••••••••••••••••..•• 01 

Real Property^ 

Meaning of, 462, 144 

Action for, time of limitation, 75, 83, • • 31-^ 

ooets, 304, lOZ 

pavtition of, 448, • lH 

To determine oonflicting clamu to, 449, ••• .•••• 141 

Title of inqoesUoD, 55, ••.••••••••• 21 

Intiyon, 80, • ..••• ••••••«•• II 

RecetveTy 

Appointment of, 244,.-».* • •••.•••••••••••••• tt 

May be appointed, 298, ...\ • 100 

Of estate of judgment debtor, action by, 299> ..•• ••.... 100 

Recorders^ Courts^ 

Jurisdiction of, 33, •••• 14 

Redundunt matter^ 

To be struck out, 160, « 56 

Referees^ 

How chosen in Kew-York city and county, 273, • 91 

elsewhere, 273, • 91 

Report of, what to contain, 272, 91 

to stand as decision of court, 272, 91 

judgment to be entered on, 278, . . 93 

Powers of, 421, 133 

'tees to, 313, 106 

][>isobeyhig orders of, 302, • • 101 

In proceedings supplementary to execution, 300, • • 101 

Costs of postponing trial before^ 314, 106 

Reference^ 

Whenmaybeordered, 246, 269, 270,271,300, 82,90,101 . 

Choice of referees on, 273, ....•• 91 

In proceedings supplementary to the execution, 300,. ••. 101 

(See Issue, Referee, Trial by ReferoeO 



INDEX. 301 
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Religums corporation^ 

(S«6 Corporation.) 

Remedies^ 

DIrision of, 1) ..«..• 4 

Proriaioittl, 244, 80 

Removal^ 

Of AcUon, (See Jnsiioes of the Peace.) 

Replyj 

When maj be put in, and what to contain, 153, 54 

And demorrer, when allowed, 153, 54 

Time to, may be enlarged, 173, 60 

after amendment, 174, 60 

Supplemental, when allowed, 176, • 51 

FriTolooB, judgment on, 247, ...«••••• 83 

(See Pleoding.) 

Reports^ 

Of other states, evidence of, 426, 134 

Reportj 

(See Referee.) 

Respondent^ 

Defined, (see Appeal,) 326, ..»••• 108 

Return J 

From justice's court, (See Justices.) 

Reversal of Judgment j 

For certain errors, 176, 61 

RevieWy 

Of evidence of trial, how, 268, 89 

Rules ^ general^ of Court of Appeals^ 

As to causes on calendar, 13, 7 

In courts of justices of the peace, 64, • 28 

And practice inconsistent, abrogated, 469, 145 

Of Supreme Court, abrogate<I, 470, • 145 

Kew, to be fhtmed, 470, 145 

Of Pleading, (See Pleading.) 
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s. 

Scire Facias^ 

Writ of, abolished, 428, 135 

Actions in place of, 428 to 446, 136,141 

Secretary of StatCj 

To publish appointment of terms, 25, •• •••• 71 

Seduction J 

Action for, 54, 30 

ServicCj 

How to be made, 408, 409, lSO-1 

By mail, 410, 412, 131 

On defendant who has not answered, 414, 131 

residing out of State, 415, • 132 

On attomej, 417, • 132 

To bring into contempt, 418, * 132 

Of summons, bj whom, 133, • 48 

how, 134, 48 

how proved, 138, 50 

give jurisdiction of action, 139, 51 

Of amended complaint, 146, • ....• 53 

Sessions Courts 

Jury in, 32, 13 

Set'ofj 

Effect of assignment on, 112, 41 

Settlement^ 

Of action, costs on, 322, 107 

Several Defendants^ 

Costs in actions againsit, 30C, 103 

Proceedings where some only sensed, 1 36, M 

Skam^ 

Answers and defences, may be stricken out, 152, • S4 

Sheriff's^ 

To provide rooms, Ac., for court of appeals, 15, •• 7 

in certain caj>cs, 24, 28, ..•• • 10 

Order of arrest to bo delivered to, 184, • 64 

To deliver copy order of arrest, Ac, to defendant, 134, 64 



INDEX* 2dd 

PAGS. 

Duty on making an snrMt, 185, 64 

on surrender of defendant, in discharge of bail, 188, 65 

To lenre copy undertaking of bail, Ac, to,, 192, 66 

Wlwn exonerated from liability, 192, 66 

May giro notice of bail justifying, 1 03, 66 

To give certificate where deposit made, 1U7, • 67 

Tb pay deposit into court, 198, 67 

When liable as bail, and how discharged, 201, 68 

Prooeedingi on judgment against, as bail, 202, 68 

Bail taken on arrest liable to, 2U3, 68 

Duty in case of claim of delivery of personal property to, 209, 217, 71 

When to return execution, 290, 97 

Certain existing laws as to execution retained, 291, 97 

To serve summons, Ac, as process, 419, 132 

To serve and return summons, 133, 43 

Daty of, on executing writ of attachment, 237, 242, 77-80 

Fees of, 243, 80 

Slander^ 

Pleadings in, 164, 165, 57 

Aotion for, 54, 20 

Special Proceedings 

In inferior court, when denied in action, 318, • 106 

Special Terms^ 

Ifnmber of iu'eaoh county, 2C^ ^ 9 

Special Verdict ^ 

Defined, 260, 86 

StatiUeSj 

As to terms of supreme court, Ac, repealed, 17, • 8 

As to jurisdiction of county courts, 29, 11 

jtwtices' courts, 52, • • • • • 19 

times of limitation, repealed, 73, • 30 

imprisonment for debt not affected, 178, 62 

review of jus ices" judgments, repealed, 35, 16 

private, how pleaded, 163, 57 

Submitting^ 

Controversy without suit, 372, 374, 120-1 

Substituted Service^ 

Older for, in what cases, 135, • 48 

The complaint to be filed when, 135, • 48 

Tho summons to state what, 135, • • 48 
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When complete, 137, • • 6f 

Proof of, 138, , 50 

Sumtnonsj 

Action to be commenced by, 127, ..••• 40 

KequisitoB of, 128, 129, 46 

No complaint to be served with, 130, 46 

By whom served, 133, 48 

How served, 134, 48 

Publication of, in what cases, 135, 48 

Proceedings where served on one of several defendants, 136, . • . • • 50 

Service of by pnblication, when complete, 137, • 50 

how proved, 138, • 50 

gives jarisdiction to coart, 139,. . • • • • . . . 51 

Where pablioation ordered, what to state, 135, 48 

To be filed, 416, 132 

Sundayy 

If last day, not reckoned, 407, • •••• 130 

Superior Courtj 

Jarisdiction of, 33, 14 

Terms of, 35, 15 

How held, 36, 46, 16, 17 

Judgments, when and how given, 37, 38, 16 

What concurrence ncccnary to judgment, 38, .....•..• 16 

Crier of, to be appointed^ 39, 16 

To consist of six justices, 40, 16 

Extra justices to be elected, 41, ' • • • 16 

to be cla8.<ified, 43, 16 

vacancy of oflRce of, 44, 17 

duties and salaries of, 45, • 17 

Transfer of suits to, 47, • • • • • • • • • 17 

Jurisdiction over transferred suits, 48, • • 18 

Appeals from judgment of, on transferred suits, 50, 18 

Section 28 to apply to, 61, » 18 

SupervisorSj 

Duties of, 28, 10 

To fix salary of crier of superior court, 39, 16 

Supplemental^ 

Plea<ling, when allowed, 177, • •• 61 

Proceedings to execution, 292, 302, 97,101 
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Supreme Court^ 

Statotee relating to, repealed, 17, • 8 

General terms of, 18, ...• 8 

Judgment at general term, 19, 9 

Termg of circuit court and special terms, 20, 9 

Transfer of actions from, to superior ooart, 47, • • • 17 

Bnlea abrogated, 40, 16 

Jadgea to frame other rules, 40, 16 

Surrender, 

or defendant in diseharge of bail, 188, 65 

Surrogate, 

Courts, appeals from not affected, 471, 146 

T. 

Terms, 

Of court of appeals, 11, 7 

Supreme court, 18, 8 

County courts, 31, 13 

Common pleas, 35, 15 

Superior court, 35, 46, 15,17 

Things in action, 

Asrignment of, 112, 41 

Time, 

How computed, 407, 130 

May be enlarged, 405, 129 

Of publication of legal notices, 425, 134 

To answer or demur, 143, 52 

Of limitation, (sec Limitation.) 

Transitory actions, 

What are, 125, 45 

Transcript, 

Of judgment roll, of judgment directing payment of money, may be docketed and be- 
come a lien on real property, i82^ • 93 

Of judgment, justice to give, 63, 23 

Transfer, 

Of interest in action, effect of, 121, • 43 

Of actions from supreme to superior court, 47, 17 

Of property of judgment debtor, 298, 299, 100 
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JWfl/, 

Defined, 252, {| 

Of iasae, (sec Issue,) place of, 125, It 

By jury, either party giving notice, maj bring issae to trial, 258^ » 

Plaintiff to famish court with copy of summons and pIvadingK, Ac., 259, 81 

Veidict, 260, 8| 

In an action to recover specific personal property, 261, M 

In certain other actions, 261, , *. 81 

In all other cases, 261, 81 

Particular questions to be stated in writing, and a written finding directed tlwreon, 261^ 81 

Action of court after, 264, • 87 

Judgment on, when final, 265, 81 

May be waived, how and when, 266, 89 

(See Verdict.) 

Postponement of, on what terms, 314, 106 

By the courts of question of fact ^ 

Decision to be written, and be filed with clerk, 2G7, 89 

Exceptions to matters of law arbing on such trial, when to be taken, 268, 89 

Review of evidence on such trial, how had, 268, •• 89 

By the court ^ of issue of lawj 

Proceedings on judgment, 269, 81 

By referees J 

When may be had, 270, 271, •• 

On report, to stand as decision of court, 272, H 

On judgment, to be entered on report, 278, 92 

(See Issue, Referees, Reference.) 

Order for, in place of feigned issue, 72, 30 

Trustee^ 

Of express trust, action by, 113, 41 

Costa in, 317, 10€ 

u. 

Unsound mind, 

Persons of, 30, 11 

Service of summons on, 134, • 48 

V. 

Variajice, 

Between pleading and proof, 169, • • . 59 

Immaterial, 170, ......•• 59 

What is not, 171, 59 
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Verdictj 

Qenenl, defined^ 260, 8$ 

Sp«oial, 260, 86 

In oertain cMcs, 261, 85 

To be given in writing, when, 261, 85 

Special, to be filed, 261, 85 

Inoonsiatent with general verdict, 262, St 

For plaintiff in action to recover money only, 263, • St 

Aotion of oonrt after, 264, • • • St 

Judgment after when final, 265, '• . • 88 

Verification^ 

Of pleading, when, 157, • 5& 

w. 

Warrant of Attorney^ 

Certain judgment on^ 424, ...«• 133 

Waste^ 

Action of, abolished, 450, / • 141 

Aotion for, 451, 141 

Witness^ 

Examination of, 398-399, 128 

Examination of parties as, 389 to 397, 126-7 

In prooeedings supplemental to execution, 295, 301, 99,101 

Assignor of thing in action, when not to be, 399, • 128 

Writ of Error y 

Abolished, 325, 108 

Writ of Execution^ 

Abolished, (see Execution, ) 283, 94 

Writ of Injunction^ 

Abolished, (see Injunction,) 218, 72 

Inquiry, when may issue, 246, 269, • 82-90 



